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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS INDIANA
PLANNED PARENTHOOD OF INDIANA,
INC., et al.,
Plaintiffs,
v.
COMMISSIONER OF THE INDIANA
STATE DEPARTMENT OF HEALTH, et al.,
Defendants.

)
)
)
)
) No. 1:11-cv-00630-TWP-DKL
)
)
)
)
)

STATEMENT OF INTEREST OF THE UNITED STATES
The United States has strong interests in the proper application of the Medicaid Program,
which provides health care to more than fifty million people, and in ensuring that the States
administer their programs in a manner that is consistent with the Medicaid statute. 1 This case is
about whether an Indiana statute that does not allow entities that perform abortions to participate
in Medicaid (even as providers of non-abortion services) violates the Medicaid statute’s freedom
of choice provision, 42 U.S.C. § 1396a(a)(23). That provision grants Medicaid beneficiaries the
right to choose to receive covered services from any qualified provider, free of interference from
the State. Because the Indiana law violates the Medicaid statute’s freedom of choice provision
and because the public interest strongly supports preserving the freedom of choice that Congress
conferred, this Court should enjoin further implementation of the Indiana law with respect to the
provision of Medicaid services. 2
First, by precluding payment for Medicaid services furnished by entities that provide
legal abortion services and by refusing to allow these entities to participate in Medicaid as
providers of covered services (even non-abortion services such as regular primary care
1

This Statement of Interest is submitted under 28 U.S.C. § 517, which allows “any officer of the Department of
Justice . . . to attend to the interests of the United States in a suit pending in a court of the United States.”
2
Under federal law, federal funds may be used for abortion services only in cases of rape, incest, or where the life of
the mother would be endangered. See Pub. L. No. 111-8, §§ 507-08, 123 Stat. 524 (2009).
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examinations, ob/gyn services, and family planning services), the Indiana law denies
beneficiaries the right to choose any qualified provider in violation of 42 U.S.C. §
1396a(a)(23). Indiana asserts in its brief that it may disqualify providers from participating in its
Medicaid program solely because of the scope of the services those providers offer, but the
United States Department of Health and Human Services’s (HHS’s) longstanding interpretation
of the freedom of choice provision holds otherwise. Specifically, HHS has long taken the
position that a State’s criteria for qualification must be related to the provider’s ability to render
services and to properly bill for those services. And HHS applied its longstanding interpretation
when it disapproved Indiana’s proposed plan amendment here. The agency’s interpretation of
the complex and technical Medicaid statute is entitled to Chevron deference. And it is in any
event the best reading of the statute, as Indiana’s interpretation would allow States to eliminate
the freedom of choice that Congress sought to ensure.
Second, the public interest weighs in favor of granting preliminary relief. The same
irreparable harm that plaintiffs have already identified—the inability to choose from among all
qualified providers of medical services—would likewise fall on all Indiana Medicaid
beneficiaries. Although Indiana claims that its decision to deny payment for covered Medicaid
services to providers who perform abortion services serves the public interest, Congress has
already made a contrary policy judgment: that beneficiaries should receive Medicaid services
from providers of their own choosing, so long as those providers remain capable of providing
care and adhering to proper billing standards. Indiana’s law affects a beneficiary’s ability to
receive any type of covered service from any qualified provider of that service, and its policy
(limited choice of providers) must yield to federal law and the policy that Congress chose (free
choice of providers).

2
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Preliminary relief is necessary to protect beneficiaries who seek access to family planning
services (a covered Medicaid benefit) in particular. Congress has expressly singled out family
planning services for unique protection when it comes to freedom of choice. For example, even
beneficiaries who receive services in a managed care setting, where free choice of providers may
be limited by a State, are still free to choose their provider of family planning services. See 42
U.S.C. § 1396a(a)(23)(B). Yet, because providers of family planning services may also provide
abortion services, Indiana’s law falls on the very class of providers where freedom of choice has
been deemed by Congress to be of special value.
Moreover, without injunctive relief, Indiana will continue to violate the Medicaid statute,
consistent with the State’s incorrect view that operating a “non-compliant program[]” is a
“lawful option for the State under the [Medicaid] statute.” Def. Opp. Mot. Prelim. Inj. 5. The
Medicaid statute does not offer the State this “lawful option,” which frustrates congressional
intent and undermines HHS’s obligation to ensure that state plans comply with federal law.
Operating a state Medicaid plan in open violation of federal law is not in the public interest.
BACKGROUND
I.

The Medicaid Program
The Medicaid program, established under Title XIX of the Social Security Act of 1935,

42 U.S.C. § 1396 et seq., pays for medical care provided to eligible needy people. Wilder v. Va.
Hosp. Ass’n, 496 U.S. 498, 502 (1990). A State may elect whether or not to participate; if it
chooses to do so, it must comply with the requirements imposed by the Medicaid statute and by
the Secretary of HHS in her administration of Medicaid. See generally 42 U.S.C. § 1396a(a)(1)(83); Wilder, 496 U.S. at 502.
To receive federal funding, a participating State must develop a “plan for medical

3

Case 1:11-cv-00630-TWP-DKL Document 66 Filed 06/16/11 Page 4 of 23 PageID #: 951

assistance” and submit it to the Secretary of Health and Human Services for approval. 42 U.S.C.
§ 1396a(a); Wilder, 496 U.S. at 502. Among other requirements, the State plan must provide
that:
[A]ny individual eligible for medical assistance . . . may obtain such assistance from any
institution, agency, community pharmacy, or person, qualified to perform the service or
services required . . . who undertakes to provide him such services [and that] an
enrollment of an individual eligible for medical assistance in a primary care casemanagement system . . . a medicaid managed care organization, or a similar entity shall
not restrict the choice of the qualified person from whom the individual may receive
[family planning services].
42 U.S.C. § 1396a(a)(23). This “freedom of choice” provision guarantees a beneficiary a “free
choice” among qualified providers. Harris v. Olszewski, 442 F.3d 456, 461 (6th Cir. 2006); see
also O’Bannon v. Town Court Nursing Ctr., 447 U.S. 773, 785 (1980). A State may establish
“reasonable standards relating to the qualifications of providers,” 42 C.F.R. § 431.51(c)(2). But,
as explained in more detail below, HHS has long taken the position that the qualification-related
standards must be related to the ability of the providers to offer services or to properly bill for
those services.
The statute also contains administrative enforcement mechanisms. HHS, through the
Centers for Medicare & Medicaid Services (CMS), reviews the State’s plan or plan amendment
and determines whether the state plan complies with the statutory and regulatory requirements.
See 42 U.S.C. §§ 1316(a)(1) and (b). HHS’s disapproval of a state plan is final absent further
action by the State. Under the Medicaid statute, however, the State can seek reconsideration, and
then the Secretary is required to hold a hearing. Id. § 1316(a)(2). If the State remains
dissatisfied with the Secretary’s determination, the State may seek judicial review in the court of
appeals for the circuit in which the State is located. Id. § 1316(a)(3); 42 C.F.R. § 430.18.
Moreover, if the State does not act in compliance with an approved plan, or if an approved plan

4
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no longer complies with the requirements of the Act, the Secretary may initiate a compliance
action. See 42 U.S.C. § 1396c; 42 C.F.R. § 430.35. In such an action, the Secretary notifies the
State that “no further payments will be made to the State (or that payments will be made only for
those portions or aspects of the program that are not affected by the noncompliance)” and that
“the total or partial withholding will continue until the Administrator is satisfied that the State's
plan and practice are, and will continue to be, in compliance with Federal requirements.” 42
C.F.R. § 430.35(d)(1)(i)-(ii). Funding may resume only when the “Secretary is satisfied that
there will no longer be [a] failure to comply” with the requirements imposed by the Act. 42
U.S.C. § 1396c.
This administrative enforcement scheme is not the only mechanism for ensuring State
compliance with the freedom of choice provision of the Medicaid statute. As the Supreme Court
has held, a private cause of action may be available under Section 1983 to enforce certain
provisions of the Act, see Wilder, 496 U.S. at 520-24, and indeed, courts have held that the
freedom of choice provision at issue here is privately enforceable via Section 1983. See Harris,
442 F.3d at 460-64. Moreover, HHS itself may seek injunctive relief to compel compliance with
certain provisions of the Act. See, e.g., Wyandotte Transp. Co. v. United States, 389 U.S. 191,
201 (1967) (noting that the Court’s “decisions have established . . . the general rule that the
United States may sue to protect its interests”); see also Ind. Prot. & Adv. Servs. v. Ind. Family &
Soc., 603 F.3d 365, 384 (7th Cir. 2010) (Posner, J., concurring) (suggesting that “[t]he state
accepted federal money in exchange for promises” and that “[t]he state’s acceptance created a
contract and the federal government, if it sought specific performance of the state’s obligation,
would be enforcing a federal common law contractual right”); id. at 389 (Easterbrook, J.,
dissenting) (“What a state anticipates when it accepts a federal grant is that enforcement rests in

5
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the hands of the grantor, which can either turn off the spigot or sue in its own name—for, as long
as the contract lasts, the federal government is entitled to compliance.”).
II.

Indiana Code § 5-22-17-5.5
On May 10, 2011, the Indiana governor signed House Enrolled Act 1210, which took

effect immediately. The State Act generally prohibits State agencies from contracting with or
making grants to any entities that perform abortions. The law also generally cancels any past
State appropriations to pay for contracts with or grants made to entities that perform abortions.
Specifically, it provides:
(b) An agency of the state may not:
(1) enter into a contract with; or
(2) make a grant to;
any entity that performs abortions or maintains or operates a facility where abortions are
performed that involves the expenditure of state funds or federal funds administered by
the state.
(c) Any appropriations by the state:
(1) in a budget bill;
(2) under IC 5-19-1-3.5; or
(3) in any other law of the state;
to pay for a contract with or grant made to any entity that performs abortions or maintains
or operates a facility where abortions are performed is canceled, and the money
appropriated is not available for payment of any contract with or grant made to the entity
that performs abortions or maintains or operates a facility where abortions are performed.
(d) For any contract with or grant made to an entity that performs abortions or maintains
or operates a facility where abortions are performed covered under subsection (b), the
budget agency shall make a determination that funds are not available, and the contract or
grant shall be terminated under section 5 of this chapter.
Ind. Code. § 5-22-17-5.5(b)-(d). The prohibitions contained in the law do not apply to licensed
hospitals or ambulatory surgical centers. Id. § 5-22-17-5.5(a).
In effect, the statute prohibits any State funds and federal funds administered by the State
from going to entities that perform any abortions, including those legal abortions for which
federal funding is permitted under the longstanding appropriations statute known as the Hyde
6
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Amendment (i.e., rape, incest, or when the life of the woman would be endangered). It also
cancels all existing State contracts or agreements with these entities. These restrictions preclude
payment to these entities for all Medicaid services furnished to beneficiaries. 3
Indiana participates in Medicaid through its Indiana Medicaid Program. On May 15,
2011, the State submitted to CMS for approval a State Plan Amendment for the changes
encompassed by Ind. Code § 5-22-17-5.5(b)-(d). On June 1, 2011, the Administrator of CMS
sent a letter to the State, disapproving the State Plan Amendment. The disapproval letter
explained that CMS could not approve the amendment because the Indiana law “does not comply
with the requirements of [42 U.S.C. § 1396a(a)(23)].” Specifically, CMS informed the State that
its proposed Plan Amendment “would eliminate the ability of Medicaid beneficiaries to receive
services from specific providers for reasons not related to their qualifications to provide such
services,” and that “Medicaid programs may not exclude qualified health care providers from
providing services that are funded under the program because of a provider’s scope of practice.”
As discussed above, Indiana is entitled by statute to submit a petition for reconsideration within
60 days, but has not yet done so.
III.

Procedural History
On May 10, 2011, the day the statute took effect, Planned Parenthood of Indiana and two

beneficiaries sued the Commissioner of the Indiana State Department of Health in this Court.
The plaintiffs sought a temporary restraining order and a preliminary injunction barring the law
from taking effect. This Court held an emergency hearing on May 11 and denied the application
for a TRO the same day. On June 6, 2011, the Court held a hearing on the motion for a

3

While Indiana asserts that its law has the effect of disqualifying entities that provide abortion services from
participation in Medicaid, the plain text of its law establishes payment and contracting restrictions; it does not refer
to provider qualifications. Indeed, the restrictions do not operate through the general State entities that regulate
provider qualifications, such as the State’s professional licensing or standards agencies.

7
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preliminary injunction and ordered supplemental briefing from the parties on whether deference
under Chevron v. NRDC, 467 U.S. 837 (1984) was warranted. Dkt. #55. The motion for a
preliminary injunction remains pending.
ARGUMENT
Indiana’s law conflicts with the freedom of choice provision. Although Indiana asserts
that its law has the effect of “disqualifying” organizations that perform abortions from
participation in its Medicaid program, HHS has long required—even decades before Indiana’s
law was passed—that a State’s qualification standards be related to providers’ ability to render
services or properly bill for them. This view is based on a reasonable interpretation of the
Medicaid statute and is therefore entitled to Chevron deference. And even if HHS had not
weighed in on the merits, Indiana’s interpretation of the freedom of choice provision would be
unpersuasive, as it would deprive the provision of meaning. Moreover, the public interest also
weighs in favor of injunctive relief. The motion for a preliminary injunction to prevent further
implementation of the Indiana law should therefore be granted.
I.

Indiana’s law violates the freedom of choice provision.
Indiana contends that its law does not violate the freedom of choice provision because its

law has “the effect of disqualifying” Planned Parenthood and similarly situated providers from
participating in its Medicaid program. Defs.’ Opp. Mot. Prelim. Inj. 10. To be sure,
beneficiaries have no right to receive services from a provider who is not qualified to provide the
needed services. But a State’s authority to ensure that providers provide services effectively and
safely does not give the State carte blanche to eliminate providers for any reason at all. Indeed,
as explained in more detail below, Indiana’s claim to such authority conflicts with the
Secretary’s longstanding interpretation of the freedom of choice provision, to which this Court

8
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owes deference. And even if HHS had not spoken directly to this question, Indiana’s view of the
freedom of choice provision is not persuasive, as it would render the federal statutory entitlement
to freedom of choice illusory.
A. HHS’ interpretation of the freedom of choice provision is entitled to Chevron
deference
For decades, HHS has repeatedly interpreted the “qualified” language in Section
1396a(a)(23) to prohibit a State from denying access to a provider for reasons unrelated to the
ability of that provider to perform Medicaid-covered services or to properly bill for those
services, including reasons such as the scope of the medical services that the provider chooses to
offer. This interpretation—made pursuant to an express delegation of authority to evaluate
States’ compliance with Medicaid—is entitled to Chevron deference, and thus resolves the issue
here.
Under its broad statutory authority to promulgate regulations regarding Medicaid, 42
U.S.C. § 1302(a), HHS issued a regulation explaining that states may “[s]et[] reasonable
standards relating to the qualifications of providers.” 42 C.F.R. § 431.51(c)(2); see also CMS,
State Medicaid Manual § 2100 (states can “impos[e] reasonable and objective qualification
standards” for providers). HHS explains that “[t]he purpose of the free choice provision is to
allow [Medicaid] recipients the same opportunities to choose among available providers of
covered health care and services as are normally offered to the general population.” State
Medicaid Manual § 2100. In specific contexts where CMS has applied the freedom of choice
provision, CMS has applied that rationale and long made clear that “reasonable and objective”
qualifications must be related to the ability of health care providers to provide those services, or
appropriately bill for them. For example, it has long been HHS policy, in the context of targeted
case management services (a type of medical assistance covered under Medicaid), that States
9
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may set only those qualifications upon providers that are “reasonably related to the case
management functions that a provider is expected to perform [and that] reasonable provider
qualifications are necessary to assure that case managers are capable of rendering services of
acceptable quality.” Id. § 4302.2(E); see also 42 Fed. Reg. 64345 (Nov. 16, 1977) (citing the
freedom of choice clause, and adopting regulation forbidding states from refusing to reimburse
Indian health care providers, stating “HEW does not find it to be proper and efficient
admin[istration] to arbitrarily refuse to enter into provider agreements with a class of provider, or
with a provider or providers that are owned by a specific governmental entity, private entity or
otherwise”).
Consistent with this understanding of the freedom of choice provision, HHS has not
hesitated to disapprove state plan amendments that impose restrictions on providers unrelated to
their fitness to provide or properly bill for Medicaid services. Thus, for example, in 2004, HHS
disapproved a Maryland state plan amendment that would have limited the provision of case
management services for children receiving foster care to governmental child welfare agencies or
private firms contracting with government agencies. CMS, Final Decision Disapproving
Maryland State Plan Amendment 1-2 (2004) (Exhibit A). HHS reasoned that the “restriction [to
State agencies or private firms contracting with State agencies] is unnecessary in the context of
providing Medicaid case management services.” Id. at 27. See also, e.g., 53 Fed. Reg. 8699
(Mar. 16, 1988) (rejecting plan that would limit providers to “private nonprofit” organizations).
HHS’s recent denial of Indiana’s proposed plan amendment is of a piece with this longstanding
practice.
Congress has expressly vested HHS with the responsibility of ensuring that state plans
and amendments comply with federal law, including the freedom of choice provision. 42 U.S.C.

10
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§ 1396a(b). Acting pursuant to this delegation of congressional power, CMS, after consulting
with the Secretary as required under 42 C.F.R. 430.15(c)(2), concluded that Indiana’s plan did
not comply with 42 U.S.C. 1396a(a)(23) and 42 C.F.R. § 431.51. As discussed above, CMS
concluded that Indiana’s proposed Plan Amendment “would eliminate the ability of Medicaid
beneficiaries to receive services from specific providers for reasons not related to their
qualifications to provide such services,” and that “Medicaid programs may not exclude qualified
health care providers from providing services that are funded under the program because of a
provider’s scope of practice.”
This longstanding interpretation of the freedom of choice provision, embodied in decades
of past practice and in the most recent denial of Indiana’s plan amendment, is entitled to Chevron
deference. Congress has “expressly conferred on the Secretary authority to review and approve
state Medicaid plans as a condition to disbursing federal Medicaid payments.” Pharm. Research
and Mfrs. America v. Thompson, 362 F.3d 817, 822 (D.C. Cir. 2004). Under this authority, HHS
must—as it did with its June 1, 2011 denial of Indiana’s plan amendment—determine whether a
submitted plan “complies with a vast network of specific statutory requirements,” including the
freedom of choice provision of 42 U.S.C. § 1396a(a)(23). Id. “In carrying out that
responsibility, HHS was exercising Congress’s ‘express delegation of specific interpretive
authority.’” Harris, 442 F.3d at 467-68 (quoting United States v. Mead Corp., 533 U.S. 218, 229
(2001)). Congress has made it clear “that the Secretary’s determinations, based on interpretation
of the relevant statutory provisions, should have the force of law.” Pharm. Research and Mfrs.
America, 362 F.3d at 822; see also 42 C.F.R. 430.15(b) (decisions whether to approve a plan
should be made “on the basis of policy statements and precedents previously approved by the
Administrator”).

11
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The Courts of Appeals have consistently held that an interpretation made through a
decision by CMS regarding a plan’s compliance with Medicaid is entitled to Chevron deference.
West Virginia v. Thompson, 475 F.3d 204, 212-13 (4th Cir. 2007) (“Courts, therefore, have
rightly granted Chevron deference to agency interpretations of statutes in the context of state
plan amendment disapprovals.” (collecting cases)); Harris, 442 F.3d at 467-68 (“[T]he agency’s
approval of the state plan amendment is entitled to Chevron deference.” (collecting cases));
Pharm. Research and Mfrs. America, 362 F.3d at 821-22 (extending Chevron deference to
approval of plan over objections including that the interpretation was “not the result of a formal
administrative process” and was “developed solely in response to this lawsuit”); Alaska Dep’t of
Health and Social Services v. CMS, 424 F.3d 931, 939 (9th Cir. 2005) (extending Chevron
deference to state plan amendment disapproval); Texas v. U.S. Dep’t of Health and Human
Services, 61 F.3d 438, 440 (5th Cir. 1995) (same); see also Pharm. Research and Mfrs. of
America v. Walsh, 538 U.S. 644, 681 (2003) (Thomas, J., concurring) (arguing that approval of a
plan amendment is entitled to Chevron deference); Indiana Ass'n of Homes for Aging Inc. v.
Indiana Office of Medicaid Policy, 60 F.3d 262, 266 (7th Cir. 1995) (holding courts should defer
to decision regarding approval of plans).
That the letter was issued without a hearing or notice and comment does not change the
analysis. “[T]he absence of notice-and-comment procedures is not dispositive to the finding of
Chevron deference.” Beard v. Comm’r, 633 F.3d 616, 623 (7th Cir. 2011) (citing Barnhart v.
Walton, 535 U.S. 212, 222 (2002)). Thus, for example, courts have not hesitated to extend
deference to decisions approving state plans, despite the absence of a formal hearing. See
Harris, 442 F.3d at 467-68; Pharm. Research and Mfrs. America, 362 F.3d at 821-22; Perry v.
Dowling, 95 F.3d 231, 236 (2d Cir. 1996); see also 42 C.F.R. § 430.15(b). Any argument that

12
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more formal procedures are required “overlooks the nature of the Secretary’s authority. This is
not a case of implicit delegation of authority through the grant of general implementation
authority. In the case of the Medicaid payment statute, the Congress expressly conferred on the
Secretary authority to review and approve state Medicaid plans as a condition to disbursing
federal Medicaid payments.” Pharm. Research and Mfrs. America, 362 F.3d at 821-22.
Moreover, the determination to disapprove Indiana’s plan amendment was not made by a
regional office or line civil servant, but by the head of CMS after consulting with the Secretary.
Compare NationsBank of North Carolina, N.A. v. Variable Annuity Life Ins. Co., 513 U.S. 251,
256-57 (1995) (extending Chevron deference to interpretation of law contained in Comptroller’s
decision via letter granting a bank’s application to act as an agent in the sale of annuities); NBD
Bank, N.A. v. Bennett, 67 F.3d 629, 632 (7th Cir. 1996); with Mead Corp., 533 U.S. at 233
(declining to extend Chevron deference, noting “to claim that classifications have legal force is
to ignore the reality that 46 different Customs offices issue 10,000 to 15,000 of them each year”).
When exercising the authority Congress explicitly delegated to it, HHS need only comply with
the requirements imposed by Congress to obtain Chevron deference, as it has done here. See
Mead Corp., 533 U.S. at 231 (stating Chevron deference may apply “even when no such
administrative formality was required and none was afforded”).
It makes no difference that the Administrator’s decision to disapprove Indiana’s plan is
subject to reconsideration, see 42 U.S.C. § 1316(a). First, as explained above, HHS’s
interpretation is not isolated, but has been articulated on numerous occasions by HHS when
disapproving other state plans dating back to the 1980s. It is this unaltered, consistent
interpretation of the freedom of choice provision to which this Court owes deference. See West
Virginia v. Thompson, 475 F.3d at 212, 13 (collecting cases). CMS’s letter to Indiana

13
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disapproving the state’s plan amendment is only the latest embodiment of that interpretation.
To say, as Indiana does, that “the Administrator’s letter is merely the first step of the
administrative process,” Indiana Supp. Br. At 3, ignores not only this history, but also another
important point: that the June 1 decision stands as the “determination” of HHS under 42 U.S.C. §
1316(a)(1) of the Plan Amendment’s compliance with Medicaid. It was made by the
Administrator of CMS after consulting with the Secretary. 42 C.F.R. § 430.15(c)(1). And it is
authoritative. Unless Indiana seeks reconsideration and prevails, the initial decision carries the
force of law. See 42 U.S.C. § 1316(c) (“Action pursuant to an initial determination of the
Secretary described in subsection (a) shall not be stayed pending reconsideration.”); see also 42
C.F.R. 430.18(e)(1); cf. Ass’n of Int’l Auto. Mfrs., Inc. v. Comm’r, Mass. Dep’t of Envir. Prot.,
208 F.3d 1, 6 (1st Cir. 2000) (declining to defer to an “opinion letter” “neither binding nor
intended to be binding on the parties”). 4
Indiana’s interpretation of the freedom of choice provision—that a State may exclude any
provider based on an ideological objection to the scope of services the provider offers, so long
as it labels the principle of exclusion as a “qualification”—is certainly not compelled by the text
of the provision. Therefore, unless the Secretary’s interpretation is impermissible or
unreasonable, this Court must defer to the Secretary’s interpretation. Chevron, 467 U.S. at 843.
It is not difficult for an agency to establish that its statutory construction “reflects a reasonable
interpretation of the law.” Holly Farms Corp. v. NLRB, 517 U.S. 392, 409 (1996). The Court
“need not conclude that the agency construction was the only one it permissibly could have
adopted,” Rust v. Sullivan, 500 U.S. 173, 184 (1991) (quoting Chevron, 467 U.S. at 843 n.11), or

4

To be sure, during any reconsideration hearing, Indiana would have the chance to show that its law is related to the
ability of providers to offer services, and HHS would fully consider such a showing. But it is difficult to see how
Indiana might do so. In fact, the Indiana Family and Social Services Administration has already advised the Indiana
legislature that its statute violates the freedom of choice provision. See ECF No. 11, at 15.
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that it is “the best interpretation of the statute,” United States v. Haggar Apparel Co., 526 U.S.
380, 394 (1999) (citation omitted), or that it is the “most natural one.” Pauley v. BethEnergy
Mines, Inc., 501 U.S. 680, 702 (1991). The agency’s view is reasonable so long as it is not
“flatly contradicted” by plain language. Dep’t of the Treasury v. Fed. Labor Relations Auth.,
494 U.S. 922, 928 (1990).
Here, HHS’s interpretation is supported by the common meaning of “qualified,” as
meaning “fitted (as by training or experience) for a given purpose.” Merriam-Webster’s
Dictionary 1077 (11th Ed. 2003). It is reasonable for HHS to interpret “qualified” in accordance
with this definition to refer to those standards related to a provider’s fitness to provide Medicaid
services, particularly when such an interpretation accords with the purpose of the provision.
HHS’s reasonable interpretation of the freedom of choice provision under authority delegated to
it by Congress is therefore entitled to Chevron deference.
B. Even if HHS’s interpretation is not entitled to full Chevron deference, it is still
entitled to substantial weight
Even if HHS’s interpretation were not entitled to full Chevron deference, the
determination of an expert agency charged by Congress with administering a complex and
technical regulatory program would still be entitled to substantial weight. When deciding how
much deference to extend to the interpretation of an agency charged with administration of a
statute, courts consider a number of factors, including “the degree of the agency’s care, its
consistency, formality, and relative expertness, and . . . the persuasiveness of the agency’s
position.” Mead Corp., 533 U.S. at 228.
Here, HHS is charged with adopting regulations and administering the Act, including the
responsibility of evaluating state compliance with the Act. Cf. Carcieri v. Salazar, 555 U.S. 379,
129 S. Ct. 1058, 1065 n.5 (2009). HHS’s expertise in administering the Act is well-established.
15
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Indiana Family & Social Servs. Admin. v. Thompson, 286 F.3d 476, 482 (7th Cir. 2002) (“The
Secretary has a familiarity, expertise, and institutional memory concerning the intricacies of
Medicaid processing systems and funding standards that we cannot rival.”). Moreover,
“‘[r]eliance on [the] Secretary’s significant expertise [also is] particularly appropriate in the
context of a complex and highly technical regulatory program’ like Medicaid.” Harris, 442 F.3d
at 468 (quoting Wis. Dep’t of Health & Family Servs. v. Blumer, 534 U.S. 473, 497 (2002)).
HHS exercised its expertise in this particular instance through a formal decision of the agency to
deny a State plan amendment and through the issuance of an informational bulletin. See UrnikisNegro v. Am. Family Prop. Servs., 616 F.3d 665, 676 (7th Cir. 2010) (stating that “interpretive
bulletin” was the agency’s “official understanding of the FLSA’s requirements,” so it is “entitled
to a “measure of respect” from the judiciary”). And this interpretation is consistent with the
longstanding view of the agency, including the CMS State Medicaid Manual and prior decisions
disapproving state plan amendments. See Indiana Family & Soc. Servs. Admin., 286 F.3d at 482
(deferring to agency’s interpretation of State Medicaid Manual).
Given the numerous features of the Medicaid statute that counsel deference to HHS’s
interpretations even under a non-Chevron analysis, the debate whether Chevron applies is almost
academic. As the Second Circuit has noted, “in cases such as those involving Medicare or
Medicaid, in which CMS, ‘a highly expert agency[,] administers a large complex regulatory
scheme in cooperation with many other institutional actors, the various possible standards for
deference’—namely, Chevron and Skidmore—‘begin to converge.’” Estate of Landers v.
Leavitt, 545 F.3d 98, 107 (2d Cir. 2008) (quoting Cmty. Health Ctr., 311 F.3d at 138). Whether
analyzed under Chevron or under another well-established basis for deferring to agency statutory
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interpretations, there is no basis to depart from HHS’s reasonable, longstanding construction of
the freedom of choice provision. 5
Deference aside, Indiana’s reading of the statutory language is unpersuasive: indeed, the
State’s interpretation would deprive the provision of meaning. If a State could deny freedom of
choice simply by characterizing its action as a “disqualification” of the provider, it could
constrict the range of “qualified” providers to the point at which the freedom of choice provision
would have no effect. Indeed, under Indiana’s interpretation, a State could always characterize a
decision to restrict a beneficiary’s right to choose a particular provider as a decision instead to
“disqualify” that provider.
Consider, for example, Chisholm v. Hood, which involved a successful challenge under
the freedom of choice provision to “Louisiana’s policy of limiting Medicaid eligible disabled
children to occupational, speech, and audiological services provided by their resident school
board.” 110 F. Supp. 2d 499, 500 (E.D. La. 2000). In ruling that the Louisiana policy violated
the freedom of choice provision, the court observed that “[r]estricting Medicaid recipients to
schools . . . for therapy services that are traditionally included in their educational or family
service plans violates their statutory right to obtain these services from other qualified
providers.” Id. at 506. Indiana does not dispute that the policy at issue in Chisholm violated the
freedom of choice provision. See Defs. Opp. Mot. Prelim. Inj. 12. But under Indiana’s view,

5

The Secretary’s interpretation is also entitled to deference because it is a reasonable construction of the Secretary’s
own regulations. See Auer v. Robbins, 519 U.S. 452, 461 (1997). As explained earlier, HHS adopted 42 C.F.R. §
431.51(b) & (c), which allows a state to “[s]et[] reasonable standards relating to the qualifications of providers.”
Through its disapprovals of state plan amendments throughout the years, its recent decision regarding Indiana, and
its State Medicaid Manual, HHS has interpreted “reasonable standards” to refer to standards that are relevant to
providers’ ability to render services and to properly bill for services. As the Supreme Court reaffirmed just a week
ago, this Court must “defer to an agency’s interpretation of its regulations, even in a legal brief, unless the
interpretation is plainly erroneous or inconsistent with the regulations or there is any other reason to suspect that the
interpretation does not reflect the agency’s fair and considered judgment on the matter in question.” Talk America,
Inc. v. Mich. Bell. Telephone Co., Slip Op. at 7-8 (June 9, 2011) (internal citation, quotation marks, and alteration
omitted).
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Chisholm would have been decided differently if Louisiana characterized its policy instead as
“having the effect of disqualifying” all non-school-based providers of occupational, speech, and
audiological services from offering services to disabled children.
Or consider a state law that requires beneficiaries to use only pharmacies located within
their own counties. Such a law would plainly violate the freedom of choice provision. Yet,
under Indiana’s view, that State could instead require that pharmacies agree to serve only
beneficiaries within their own counties as a condition of being qualified to participate in
Medicaid. These examples are not exhaustive; under Indiana’s view, any restriction of freedom
of choice can be cured simply by re-characterizing the restriction as a qualification standard.
Indiana’s interpretation therefore “violates the established principle that a court should give
effect, if possible, to every clause and word of a statute.” Moskal v. United States, 498 U.S. 103,
109 (1990) (internal citation and quotation marks omitted). HHS’s interpretation, on the other
hand, limits a State’s ability to disqualify a provider to situations in which the qualification is
relevant to the provider’s ability to render services or to properly bill for those services, thereby
preserving an independent role for the freedom of choice provision.
The Second Circuit’s decision in Kelly Kare v. O’Rourke, on which Indiana relies, does
not compel a different result. There, the state agency “decided—without giving any reason—to
terminate the Medicaid reimbursement contract of . . . Kelly Kare [a home health care
provider].” 930 F.2d 170, 172 (2d Cir. 1991). The court of appeals held that the plaintiffs
(former patients of Kelly Kare) did “not have a property interest in their freedom to choose Kelly
Kare as their provider because [the state agency had] properly cancelled Kelly Kare’s contract.”
Id. at 178. In contrast to the question presented in this case, the Kelly Kare court focused
primarily on whether a regulation of the New York State Department of Social Services
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implicated the property or liberty interests of providers and beneficiaries. Nothing in the opinion
suggests that the Secretary had authorized New York to design provider “qualifications” wholly
unrelated to the ability of providers to perform services or bill properly; indeed, the Kelly Kare
court expressly declined to decide whether Kelly Kare remained a “qualified” provider after its
contract was terminated. Id. at 176. Moreover, to the extent Kelly Kare can be read as
authorizing a State to disqualify a provider for any reason whatsoever without running afoul of
the freedom of choice provision, it was decided without considering HHS’s construction, and is
therefore not persuasive.
Nor does 42 U.S.C. § 1396a(p)(1), also cited by Indiana, change the result here. That
section provides: “In addition to any other authority, a State may exclude any individual or entity
[from participating in its Medicaid program] for any reason which the Secretary could exclude
the individual or entity from participation in [Medicare].” 42 U.S.C. § 1396a(p)(1). Relying on
language in a Senate Report, the First Circuit (in a case not involving the freedom of choice
provision) 6 has stated that “this ‘any other authority’ language was intended to permit a state to
exclude an entity from its Medicaid program for any reason established by state law.” First Med.
Health Plan v. Vega-Ramos, 479 F.3d 46, 53 (1st Cir. 2007); see also S. Rep. 100-109, at 20
(“The Committee bill clarifies current Medicaid Law by expressly granting States the authority
to exclude individuals or entities from participation in their Medicaid programs for any of the
reasons that constitutes a basis for an exclusion from Medicare . . . This provision is not intended
to preclude a State from establishing, under State law, any other bases for excluding individuals
or entities from its Medicaid program.”). Indiana insists that this language authorizes the State to
6

First Medical involved a challenge to Puerto Rico’s decision to exclude plaintiff from its Medicare program.
Puerto Rico, however, is expressly exempt by statute from the freedom of choice provision. 42 U.S.C. §
1396a(a)(23). The court thus did not have the opportunity to consider whether the freedom of choice provision
places any limits on Section 1396a(p)(1). Indiana further cites Plaza Health Labs., Inc. v. Perales, 878 F.2d 577,
582-83 (2d Cir. 1989), which also never had occasion to interpret the freedom of choice provision at issue here.
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establish any qualification standards of its choosing, unrelated to the provider’s ability to render
competent and skilled professional services to patients.
But Indiana reads the Senate Report too broadly. As the introductory paragraph explains,
“[t]he basic purpose of the Committee bill is to improve the ability of the Secretary . . . to protect
. . . Medicaid . . . programs from fraud and abuse, and to protect the beneficiaries of those
programs from incompetent practitioners and from inappropriate or inadequate care.” S. Rep.
No. 100-109, at 2. The “any other bases” “under State law” to which the Report refers is
therefore not a blank check for a State to create any qualification standards whatsoever; as HHS
has long held, the standards must be related to preventing “fraud and abuse” and to protecting
beneficiaries from “incompetent practitioners and from inappropriate or inadequate care.”
Indeed, the legislative history of Section 23—the actual provision at issue in this case—
contemplates that States will set qualifications that relate to “standards of care.” See S. Rep. 90744, at 183 (1967). And under Indiana’s “blank check” interpretation, Section 1396a(p)(1)’s
authorization for States to exclude entities from their Medicaid programs “for any reason for
which the Secretary could exclude the individual or entity from participation in [Medicare]”
would be superfluous, as States would already possess this authority under the “in addition to
any other authority clause.” Indeed, Section 1396a(p)(1) undermines Indiana’s position, as the
Secretary could not exclude an organization from participating in Medicare on the basis that
Indiana asserts here.
II.

A preliminary injunction preventing further implementation of the Indiana law is in
the public interest
Preliminary injunctive relief is warranted here not only because Indiana’s law violates the

Medicaid statute, but also because injunctive relief is in the public interest. Injunctive relief will
prevent further injury to Indiana’s Medicaid beneficiaries. And although Indiana claims that its
20
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law serves the public interest because it prevents “taxpayer dollars from indirectly funding
abortion[,] advances the State’s goal of encouraging women to choose childbirth instead of
abortion . . . and ensure[s] that women who choose abortion have all the information necessary
to make an informed and voluntary decision,” Defs.’ Memo Opp. Mot. Prelim. Inj. 35, Congress,
in the Medicaid statute, has already made a different policy judgment: to ensure that
beneficiaries who wish to receive Medicaid services—particularly family planning services—
may receive those services from providers of their own choosing. Indiana’s law affects all
beneficiaries’ abilities to receive any type of covered service from any qualified provider of that
service. Indiana has therefore established a policy (limited choice of providers) that is contrary
to the policy that Congress chose (free choice of providers). In this situation, this Court’s
assessment is constrained by the fact that the elected branches of the federal government have
enacted a statute based on their understanding of what the public interest requires. Indeed, “a
court sitting in equity cannot ignore the judgment of Congress, deliberately expressed in
legislation.” United States v. Oakland Cannabis Buyers’ Coop., 532 U.S. 483, 497 (2001).
Moreover, the Indiana law directly affects beneficiaries who seek access to family
planning services (a covered Medicaid benefit) in particular. But on that score, Congress has
expressly singled out family planning services for special protection when it comes to freedom of
choice. For example, even beneficiaries who receive services in a managed care setting, where
free choice of providers may be limited by a state, are still free to choose their provider of family
planning services. See 42 U.S.C. § 1396a(a)(23)(B). Yet because providers of family planning
services may also provide abortion services, Indiana’s law restricts access to the class of services
that Congress has deemed particularly important.
Finally, injunctive relief is particularly necessary and in the public interest here, as
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Indiana has expressed its view that operating a “non-compliant program[]” is a “lawful option for
the State under the [Medicaid] statute,” so long as the State is willing to “risk that the Secretary
will turn off the funding spigot.” Defs.’ Opp. Mot. Prelim. Inj. 5. Without an injunction, Indiana
will continue to operate its Medicaid program in violation of the Act’s freedom of choice
requirement. Operating a State Medicaid program in open violation of federal law is not in the
public interest.
CONCLUSION
The motion for a preliminary injunction should be granted.
Dated: June 16, 2011
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