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IV. AMICI’S INTEREST IN THE CASE 

 Friends of the Court are 16 Americans whose disabling medical conditions 

precluding us from safely wearing a mask resulted in us being blocked from 

flying or using ground public transportation because of the Federal Trans-

portation Mask Mandate (“FTMM” or “Mask Mandate”) issued by Appellee 

Centers for Disease Control & Prevention (“CDC”) and its parent agency, Ap-

pellee Department of Health & Human Services (“HHS”). The FTMM was 

enforced by Appellee Transportation Security Administration (TSA”) and its 

parent agency, Appellee Department of Homeland Security (“DHS”) via 

three “Security Directives”1 and one Emergency Amendment. We have filed 

more than 100 disability discrimination complaints with Appellee Depart-

ment of Transportation (“DOT’) but the department has only investigated 

seven of them, in violation of the Air Carrier Access Act (“ACAA”). We speak 

to the Court on behalf of the millions of disabled passengers who were 

banned from using public transportation in America from February 2021 to 

April 2022 due to the FTMM – likely the greatest government-driven exclu-

sion of the disabled from public services in this nation’s history. 

                                                 
1 We agree with appellant that TSA’s Mask Mandate has zero to do with trans-
portation security, therefore we adopt the term “Health Directives” through-
out the remainder of this brief to more appropriately describe TSA’s orders. 
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1. MICHAEL FARIS of Elizabethtown, Kentucky, lead amicus curiae, is a 

maintenance supervisor for helicopters based in Laverne, California, that 

are used in the western part of the United States to suppress wildfires and 

perform power-line construction. He must travel on commercial airlines 

every 12 days for work. He is medically exempt by a neurologist from 

wearing a mask due to Generalized Anxiety Disorder, but the airlines re-

fused to grant him a mask exception because of the FTMM. American Air-

lines banned Mr. Faris in October 2021 for simply asking for a medical 

waiver at check-in. Forced masking on long flights causes Mr. Faris ex-

treme anguish. While muzzled because of the Mask Mandate, he has 

fainted twice, once aboard a plane (smashing his face into a galley cart) 

and once in a jetway about to board an aircraft, causing injury to his el-

bows and knees. He is now enjoying mask-free flying thanks to the vaca-

tur of the FTMM and prays this Court affirms that decision and applies it 

to TSA and DHS as well. Mr. Faris has filed 15 disability discrimination 

complaints with DOT, which has not investigated any of them. 

2. AARON ABADI of New York City suffers from Sensory Processing Dis-

order, which means he can’t wear a mask as it creates a sensory overload 

and can cause major discomfort. His multiple attempts to fly on planes, 
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ride on trains and buses, and use rideshare car services were almost com-

pletely unsuccessful since the Mask Mandate took effect Feb. 1, 2021. Mr. 

Abadi’s employment for 30 years has been in waste management, requir-

ing him to travel extensively both domestically and abroad. He became 

unemployed – and effectively unemployable – due to the Mask Mandate. 

Despite his medical records, he has been denied mask exemptions by nu-

merous airlines and filed 50 discrimination complaints with DOT. The 

agency has not investigated 43 of them. In the seven it did, it found three 

airlines violated the law but did not fine them. In four other cases, DOT 

determined the airlines had not failed to comply with the Air Carrier Ac-

cess Act.  

3. ANGELA BYRD of Batavia, Ohio, was unable to fly since the Mask Man-

date took effect Feb. 1, 2021, because she can’t wear a face mask. She ob-

jects to forced muzzling because moisture builds up inside a mask, which 

becomes a hotbed for bacteria and pathogens. Ms. Byrd has battled an 

anxiety disorder for most of her life. When she covers her nose and mouth, 

she feels like she can't breathe. This makes her extremely nervous, which 

produces a sweat response, which moistens the mask and hurts her 

health. She also suffers from Chronic Obstructive Pulmonary Disorder 

and has lost a third of her lung capacity. She easily gets short of breath 
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without a mask. When she dons a face covering, she doesn't get good air 

circulation and is forced to remove the mask to breathe. Ms. Byrd also has 

tachycardia. Her resting pulse will, at times, be greater than 100 beats per 

minute. When she gets anxious and feels as if she can't breathe, her pulse 

goes even higher. She is already nervous when flying. Because of the Mask 

Mandate, she would not put herself in a situation where she couldn’t 

breathe freely as it would be dangerous to her health. Like so many mil-

lions of other disabled Americans, the Mask Mandate meant Ms. Byrd was 

excluded from using the nation’s aviation and transit systems.  

4. ANTHONY EADES of Warsaw, Missouri, has medical conditions mak-

ing it impossible for him to tolerate covering his face. Being shot in 2003 

in Iraq while serving in the U.S. military caused some of his disabling con-

ditions. His upper-respiratory distress limits his ability to breathe. Even 

without an experimental medical device obstructing Mr. Eades’ oxygen 

intake, he has asthma that flares up with no notice. He suffers from Trau-

matic Brain Injury and Post-Traumatic Stress Disorder, which cause Mr. 

Eades to suffer severe anxiety and claustrophobia. When something is on 

his face, his anxiety level kicks into high gear.  Mr. Eades was denied the 

ability to fly by TSA and Southwest Airlines from Phoenix, Arizona, home 

to Kansas City, Missouri, on March 14, 2021, solely because he can’t wear 
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a face covering. He was thrown off a flight before takeoff because he pulled 

his mask off his face so he could get some breaths. TSA revoked his Pre-

Check membership for a year for needing to breathe, and then after Mr. 

Eades filed suit against the agency in the U.S. Court of Appeals for the 

Eighth Circuit, the agency retaliated by banning him from Pre-Check in-

definitely. After this horrible harassment, Mr. Eades has yet to fly again. 

This has caused him to miss spending holidays with his 15-year-old from 

a prior marriage who lives in another state.  

5. AVROHOM GORDON of New Richmond, Ohio, was not able to travel 

because of the FTMM and his inability to wear a mask due to breathing 

issues that he had surgery for in the past. He has missed a few important 

events such as a friend’s wedding, children’s competition celebrations, 

work conferences, etc. On Jan. 17, 2022, Mr. Gordon was booked on Alle-

giant Flight 4692 from Cincinnati (CVG) to Los Angeles (LAX). Allegiant 

denied Mr. Gordon’s mask exemption. He was not able to travel because 

he has a medical disability that does not allow him to wear a mask, and 

masking would have been harmful to his health. Mr. Gordon was forced 

to cancel his trip. On Jan. 18, 2022, Mr. Gordon was booked to return 

home on Frontier Flight 2184 from Ontario (ONT) to Las Vegas (LAS) and 

then Frontier Flight 2022 from LAS to CVG. Frontier denied Mr. Gordon’s 
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mask exemption. He was not able to travel because masking would have 

been harmful to his health. Mr. Gordon was forced to cancel his trip. Mr. 

Gordon filed discrimination charges against Allegiant and Frontier with 

DOT. The department has not investigated his complaints. 

6. CHARITY ANDERSON of Toledo, Ohio, was illegally restrained, har-

assed, and denied access to public transportation even though she has a 

medical exemption from face coverings due to her permanent disabilities. 

She was forced to endure many obstacles in attempts to get medical ex-

emptions. Many times her requests were denied by transportation provid-

ers, which are not licensed to practice medicine and have no capability of 

evaluating her conditions. The FTMM caused Ms. Anderson undue stress 

in her professional and personal life by greatly restricting her transporta-

tion options.  

a. She was denied access to mass transit twice last year in Memphis, 

Tennessee.  

b. Prohibited from flying because she can't wear a mask, she was 

forced to drive to every out-of-state event, resulting in additional 

costs and wasted time.  

c. If her car were to break down, she would have no means to move 

around her own city on buses because of the Mask Mandate. Being 
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permanently disabled, Ms. Anderson is unable to ride a bike or walk 

long distances.  

d. A few months ago, when the FTMM was in effect, Ms. Anderson 

booked a flight for a business trip and was bombarded with numer-

ous illegal obstacles and intrusive procedures she had to succumb 

to just to take an important work trip. Southwest Airlines then de-

nied her medical waiver, with no opportunity to appeal to CDC, TSA, 

or any other federal agency. The Mask Mandate placed extreme bur-

dens on her, restraining her freedom of movement.  

7. CINDY RUSSO of Santa Clarita, California, was restricted from travel-

ing due to the FTMM because she suffers from claustrophobia and Post-

Traumatic Stress Disorder. She medically can’t safely wear a face mask. 

She has missed important personal as well as work-related events as a re-

sult. When her mouth and nose are covered, it is both mentally and phys-

ically harmful to Ms. Russo. It reminds her of a traumatic situation 

wherein she was trapped and couldn’t breathe. It is extremely harmful for 

her to cover her face because it produces massive anxiety. When Ms. 

Russo is forced by the appellees to cover her face, she feels anxious, 

trapped, and starts to profusely sweat. Her heart races and her head 

pounds. Her doctor provided her an exemption from wearing a mask, but 
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no airline would accept it. Ms. Russo flew eight times during the pandemic 

when the Mask Mandate was in effect and was harassed when she had to 

remove her face covering, causing even more anxiety in an already stress-

ful medical situation. She filed charges against American Airlines and 

United Airlines for disability discrimination. DOT has not investigated ei-

ther of her complaints. 

8. CONNIE RARRICK of Saco, Maine, and her husband, Jared, have seven 

children. Five of them reside in Alabama, Indiana, Iowa, Missouri, and 

Tennessee. Because her family is so spread out, flying is essential for Mrs. 

Rarrick and her husband to visit their kids and 20 grandchildren. Being 

deprived of flying because of their inability to wear a mask was devastat-

ing because they lost so many opportunities to visit family.  

a. In 2021, when the FTMM was in effect, two of the Rarricks' daugh-

ters were pregnant and expecting in January 2022 (Iowa) and 

March 2022 (Alabama). Both had some health complications with 

their pregnancies. Being denied the ability to fly was upsetting and 

a hardship.  

b. Due to her heart condition, Mrs. Rarrick can’t tolerate wearing a 

face mask. Covering her nose and mouth causes her heart rate to 

drop, a lack of oxygen, and an increase in carbon dioxide. This all 
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makes her feel like she can’t breathe or that she is suffocating.  

c. She was illegally restricted from flying during the COVID-19 pan-

demic because of her inability to wear a mask. From July 2020 to 

February 2021, Appellee DOT refused to enforce the Air Carrier Ac-

cess Act, allowing airlines to completely refuse to transport any dis-

abled passenger who could not don a face covering. After the FTMM 

took effect, DOT issued a notice to airlines advising them to break 

the law in eight ways.  

d. The Rarricks were denied the ability to fly by Southwest Airlines 

from Portland, Maine, to Birmingham, Alabama, solely because 

they can’t wear masks. This trip was to visit their daughter Jacquel-

ine and her family, as well as to attend a family reunion with numer-

ous siblings and other relatives they had not seen in a long time. 

Mrs. Rarrick had recently been hospitalized and her doctor told her 

the only safe way for her to travel to Alabama was by air. She had to 

cancel the trip.  

e. In December 2021, the Rarricks were not allowed to fly to visit their 

five out-of-state children and 20 grandchildren for Christmas. In-

stead, they drove about 3,000 miles in a two-week period. This 

lengthy time on the road caused her major complications due to 
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Mrs. Rarrick's heart issues. She was physically unable to enjoy the 

trip. 

9. DEVORAH GORDON of New Richmond, Ohio, is the wife of Avrohom 

Gordon. She has a medical disability that does not allow her to wear a 

mask. She flew 10 times during the pandemic and was harassed about 

masking, causing even more anxiety to an already stressful medical situ-

ation. Her medial waivers were denied by Allegiant Air, American Air-

lines, and Frontier Airlines.   

a. On her most recent trip, Mrs. Gordon felt physically, emotionally, 

psychologically, and spiritually ill for the duration of travel Jan. 17-

18, 2022, from Ohio to California and return. At both the security 

checkpoint and boarding gate on Jan. 17, Mrs. Gordon said she has 

a disability that prevents her from wearing a mask safely. TSA and 

Allegiant asked her if she had a medical certificate from a doctor. 

She responded that according to law, they may not ask her for de-

tails of her disability or require her to prove her disability with a 

medical certificate. TSA refused to allow her through the checkpoint 

without covering her face; likewise Allegiant would not let her on 

the plane maskless. Aboard the Allegiant aircraft, multiple threat-
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ening announcements were made that according to the “law,” pas-

sengers must mask or “be kicked off the plane and/or arrested, fined 

and/or put in jail.” Mrs. Gordon went to the lavatory without a mask 

on. Upon exiting, an Allegiant flight attendant immediately repri-

manded her strongly, stating that “You must wear the mask the 

whole time.” While eating, an Allegiant flight attendant approached 

Mrs. Gordon and said “You have been told too many times to put 

the mask on.” She complied with the orders of the flight crew and 

fully donned the mask for the rest of the flight, even though she had 

not yet finished eating and she medically can’t tolerate having her 

breathing blocked. The Allegiant flight attendant nevertheless asked 

for Mrs. Gordon to surrender her ID. When she hesitated, the Alle-

giant employee threatened to have the police meet her at the arrival 

gate, where she “would be fined $10,000.” When Mrs. Gordon did 

not comply with the request to present her identification, the Alle-

giant flight attendant told her she had a choice to surrender her ID 

or have the police meet her at the gate. Mrs. Gordon again chose not 

to surrender her ID because she had not violated any laws. The flight 

attendant replied in a nasty tone “fine, so the police will meet you at 
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the gate.” The captain then announced on the aircraft’s public-ad-

dress system “There is one passenger that is not complying with the 

mask rules. We will give her one last chance and hope she will make 

the right choice, otherwise she will be met at the gate by the police.” 

The flight attendant then came back and presented her with a writ-

ten warning. When the Allegiant flight arrived at LAX, there were 

two police officers who met her at the gate. Mrs. Gordon agreed to 

speak with them. They asked her for her ID and warned that if she 

did not surrender it, the FBI could be called, she could go to jail, and 

could receive a big fine. (All of which are lies since the FTMM is not 

a criminal law enacted by Congress.) Mrs. Gordon eventually sur-

rendered it, because they would not/could not give her clear infor-

mation about the process when she asked and she could not think 

straight with the mask on. The officers gave her ID to Allegiant and 

then returned it to her. It soon become clear that no laws had been 

violated, and the airport police could not do anything further. Mrs. 

Gordon removed her mask and proceeded to exit the terminal with-

out any further incident.  

b. On the return trip Jan. 18 from ONT, Frontier told her at the gate to 

don a mask. Mrs. Gordon informed Frontier’s agent that she has a 
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disability that does not permit her to wear a mask. Frontier in-

formed her that this needs to be cleared in advance. Mrs. Gordon 

informed them that this constitutes discrimination. She demanded 

to speak with a supervisor. The Frontier supervisor was unable to 

cite any law that required her to wear a face mask. But the supervi-

sor denied her boarding. Being coerced and under threat of being 

prevented from returning home, Mrs. Gordon harmed her health by 

donning a mask against her will. Then she was permitted to board 

the aircraft. On board, Frontier did not allow Mrs. Gordon to use 

her own mask and provided a disposable blue surgical mask to her. 

On the wrapper it came in, it was written: “CIVIL PROTECTION, 

NOT MEDICAL.” 

10. JARED RARRICK of Saco, Maine, is the husband of Connie Rarrick. 

Due to a brain bleed and age, he can’t tolerate wearing a face mask. Cov-

ering his nose and mouth causes a lack of oxygen and an increase in car-

bon dioxide that causes Mr. Rarrick to feel like he can’t breathe or that he 

is suffocating. His problems being denied the ability to fly because of the 

FTMM are detailed above in his wife's statement. 

11.  JENNIFER RARRICK of Saco, Maine, is the daughter of Connie and 

Jared Rarrick. Due to her migraines, Ms. Rarrick can’t tolerate wearing a 
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face mask. Covering her nose and mouth not only causes a migraine 

within 15 minutes, but also causes a lack of oxygen and an increase in car-

bon dioxide that causes her to feel like she can’t breathe or is suffocating. 

She currently lives with her parents. Due to her mother’s poor health after 

their forced 3,000-mile road trip to visit family for the winter holidays, 

she missed various events due to caring for her mom. When the Rarricks 

arrived home, her mother was ill from January until May. Mrs. Rarrick is 

still dealing with complications from not having enough time to rest be-

tween driving days. Ms. Rarrick has not been able to work due to caring 

for her mother. 

12.  LEONARDO McDONNELL of Aventura, Florida, was banned from 

riding Space Coast Transit vehicles in Melbourne, Florida, because of his 

inability to mask due to several medical conditions. He also suffered har-

assment several times when flying Delta Air Lines without a mask, includ-

ing one flight where the attendants constantly berated him for not muz-

zling even though he has a written mask exemption. 

13.  MICHAEL CLARK of Toledo, Ohio, fiancé of Charity Anderson, en-

countered harassment and intimidation as well as was denied access to 

public transportation due to the Mask Mandate even though he has a 

mask exemption from his doctor. He does not own a car and in the past 
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used public transportation regularly. The FTMM limited his ability to 

function on a day-to-day basis. Barred from the Toledo bus system, he was 

unable to do simple things such as going to the doctor or college in person. 

The Mask Mandate represents an attack on the disabled, especially work-

ing-class citizens such as Mr. Clark who do not have expendable income 

to travel privately in their own automobiles. 

14.  MICHAEL SEKLECKI of Austin, Texas, (formerly of Lake Mary, 

Florida), can’t wear a mask because of his anxiety disorder. Covering his 

face makes it uncomfortable for him to breathe. He presents as an amicus 

curiae on behalf of himself and his 5-year-old son, M.S. His son also can’t 

tolerate having his breathing blocked. M.S. struggles with behavioral and 

developmental delays due to Autism Spectrum Disorder. This disorder 

prevents M.S. from being able to wear a face mask or shield. M.S. received 

for several months in 2021 and 2022 specialized medical treatment at 

Boston Children’s Hospital in Massachusetts for severe gastroenterology 

disorders that Florida physicians had been unable to diagnose and treat. 

Mr. Seklecki and M.S. had to fly from Orlando to Boston often for medical 

care. They were banned by Frontier Airlines solely because M.S. can’t 

wear a mask. Other airlines harassed and demeaned the family. Being de-

nied the right to fly because they can’t wear masks nearly jeopardized 

USCA11 Case: 22-11532     Date Filed: 07/05/2022     Page: 23 of 63 



 

23 

M.S.’ life as it wasn’t practical for them to make the lengthy drive to and 

from Boston every time he had a medical appointment. Mr. Seklecki has 

filed several DOT complaints, none of which the department has investi-

gated. 

15.  PETER MENAGE of Wasilla, Alaska, lost his job as an equipment 

operator at the North Slope oilfields along the Arctic Ocean because 

Alaska Airlines banned him from flying for eating breakfast without a 

mask on. Alaska is the only airline flying from Anchorage to Deadhorse, 

where Mr. Menage reported for work on a three weeks on/three weeks off 

schedule. Due to respiratory issues, Mr. Menage can’t tolerate wearing a 

face mask. Covering his nose and mouth prevents proper breathing in-

cluding faintness, hyperventilation, anxiety, and more. He obtained a 

medical mask exemption from his doctor Dec. 18, 2020. Mr. Menage con-

tacted Alaska Airlines on numerous occasions, including in person at the 

ticket counter and via e-mail, presenting his medical waiver. On each oc-

casion, he was informed that it would not be accepted. Because he had to 

fly to maintain his employment, Mr. Menage had to suffer with a mask on 

during the trips from Anchorage to Deadhorse and back. On one occasion, 

upon presenting his exemption letter to TSA personnel at the security 

checkpoint, an Alaska Airlines representative intervened and threatened 
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to ban him from the Deadhorse airport. On another occasion, Alaska’s 

staff forbade Mr. Menage from consuming food or drinks for the duration 

of the flight even though the FTMM contains exemptions for eating and 

drinking. He was harassed and threatened with being banned from the 

airline, a threat Alaska carried out on a subsequent flight when Mr. 

Menage was not wearing a mask while eating breakfast. 

16.  SHANNON GREER CILA of Louisville, Kentucky, has a qualifying 

disability that makes it medically harmful for her to wear a mask. She was 

discriminated against by Southwest, Alaska, Delta, Frontier, and Spirit 

airlines. Covering her nose and mouth impairs Mrs. Cila’s ability to re-

main calm, breathe, see, smell, taste, hear, keep her face clean, protect her 

immune system from accumulated bacteria and other unknown toxins, 

and to express herself and communicate effectively with others. She suf-

fered numerous travel hassles and deprivations because of the FTMM: 

a. Mrs. Cila's husband, Eric, and her wanted to attend their dear 

friends’ wedding in Houston, Texas. Because airlines were banning 

the disabled, she had to choose either to not to go or to drive down 

from Louisville because of her disabilities that prevent her from 

safely wearing a mask. This was emotionally painful, embarrassing, 

humiliating, and distressing, amplifying her medical symptoms and 
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causing a serious rift in her marriage. For Mrs. Cila to attend the 

wedding with her husband, she was forced to travel by herself by car 

from Louisville to Houston in her personal vehicle, which is old. The 

car broke down several times on the way there and back. The trip to 

and from Houston was more than 17 hours each way – a grueling 

drive for anyone who is not accustomed to motoring often. She suf-

fered many expenses. For example, Mr. Cila accidentally flew home 

with her car keys. He had to pay more than $100 to overnight them 

back to her. It caused a great deal of emotional distress, strain, and 

hardship because her plans were further delayed to get back home. 

That never would have happened had she been able to accompany 

her spouse on the flights to/from Houston.   

b. After the wedding, Mrs. Cila's paternal uncle died. She was not able 

to attend his funeral in eastern Texas with the rest of her family be-

cause of the FTMM.  

c. Mrs. Cila's disabled, elderly father fell in his home in July 2021 in 

Trinity, Texas, where he resides in a rural location. He could not get 

to the Department of Veterans Affairs hospital in Houston, a two-

hour drive, on his own. He went without medical care for two weeks 

before he could be seen. She couldn’t go look after him because of 
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the FTMM banning her from flying. This put his life in direct danger 

because it was a bad fall and he shattered his humerus bone. He suf-

fers from nerve damage from Agent Orange exposure during his 

military service. He has trouble using his legs and arms. Mrs. Cila 

feared for his life and wellbeing, yet she could not fly to be there for 

him because of the Mask Mandate.  

d. Mrs. Cila had to travel by car to New York due to the FTMM. Her 

nondisabled friends, who were able to fly to the same event in New 

York, did not have to contend with the road dangers she did. Mrs. 

Cila had to rent a car for the trip because her vehicle is not reliable.  

e.  In September 2021, an employee and friend of her husband’s died 

in Michigan. Mrs. Cila needed to fly the next day to attend the fu-

neral, but there would not have been time to attempt to jump 

through all the airlines' arbitrary mask exemption hoops and paper-

work because the FTMM unlawfully permitted air carriers to require 

advance notice (of up to 10 days) before a disabled person needing 

a mask waiver flies. This illegally denied disabled people the ability 

nondisabled Americans have to travel last minute when emergen-

cies such as deaths occur. Mrs. Cila could not attend the funeral. 
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f. Later in September 2021, Mrs. Cila wanted to fly to Chicago to cele-

brate her birthday with her twin but could not do so because again 

her medial exemptions were refused by airlines due to the FTMM. 

 

 We submit this brief pursuant to FRAP 29. We consulted with Appellant 

Lucas Wall and appellees’ counsel Alisa Klein, who both consented to this 

filing.  

 No party’s counsel authored this brief in whole or part. No party or their 

counsel contributed money that was intended to fund preparing or submit-

ting the brief. No person other than those signing this brief contributed 

money that was intended to fund preparing or submitting this document.  
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V. ARGUMENT SUMMARY 
 

 We support Appellant Lucas Wall’s arguments that the Mask Mandate is 

ultra vires and should remain vacated worldwide pursuant to the decision in 

the related case of Health Freedom Def. Fund v. Biden, No. 8:21-CV-1693, 

2022 WL 1134138 (M.D. Fla. Apr. 18, 2022); appeal pending No. 22-11287 

(11th Cir.) (“HFDF”). This Court needs to go beyond the three findings of 

Judge Mizelle in HFDF, however, and rule in Mr. Wall’s favor on the addi-

tional claims he presented below that were not addressed in the related ac-

tion. The Court must reverse Judge Byron’s dismissal of claims against TSA, 

DHS, and DOT; declare the FTMM violates the ACAA; and hold that the 

FTMM also runs afoul of three constitutional provisions and two interna-

tional treaties that Congress demands the Executive Branch enforce in the 

aviation sector. The result of these two appeals should be a permanent in-

junction prohibiting the government appellees from ever reissuing a Mask 

Mandate or International Traveler Testing Requirement (“ITTR”) ever again.  

 Like our friends the 313 Airline Workers, we focus this brief on our oppo-

sition to the Mask Mandate due to the constraint of FRAP’s 6,500-word ar-

gument limit, which does not provide us space to also address the ITTR. We 

adopt by reference the entire amicus curiae brief filed earlier today by our 
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friends the 3 Dual Citizens (Uri Marcus, Yvonne Marcus, and Kleanthis An-

dreadakis), who are also disabled passengers the government and airlines 

restricted from flying due to the FTMM. 

 The Mask Mandate caused us incredible harm, all because of our medical 

conditions that make it unsafe for us to wear a mask. CDC’s FTMM Order 

and TSA’s Health Directives and Emergency Amendment all proclaimed the 

disabled who can’t safely cover their faces are exempt, but then DOT put out 

guidance to the airlines it regulates that they are free to break the law in at 

least eight ways. CDC and TSA also included numerous provisions in the 

Mask Mandate that violate the Air Carrier Access Act, which Congress passed 

in 1986 to protect the disabled from discrimination in the provision of air 

transportation.  

 Some of us were totally banned from flying for 14½ months because air-

lines refused repeatedly our medical waivers despite documentation from 

our physicians that we can’t safely wear masks. Thankfully the FTMM is not 

currently in effect, but it’s critical this Court ensure it can never be brought 

back. 
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VI. ARGUMENT 

 

A. The Mask Mandate discriminates against the disabled in viola-
tion of the Air Carrier Access Act, Americans with Disabilities Act, 
and Rehabilitation Act. 
 
 Thanks to the FTMM, millions of Americans who can’t wear face cover-

ings because of medical conditions were essentially banned from using all 

modes of public transportation nationwide for 14½ months for no rational 

reason. This grossly violates three federal laws protecting the disabled from 

discrimination: the ACAA (49 USC § 41705), which applies to airlines; the 

ADA, which applies to ground transportation providers; and the Rehabilita-

tion Act, which applies to all entities receiving federal financial assistance 

(which included airlines during the COVID-19 pandemic and most state/lo-

cal transit authorities). We will focus our argument on the ACAA since that’s 

what Mr. Wall addressed below. 

 Under CDC’s FTMM Order, a person with a disability who can’t safety 

wear a mask is supposed to be exempt. However, the CDC Order goes on to 

place numerous restrictions on obtaining a mask waiver that violate the 

ACAA: 

“Operators of conveyances or transportation hubs may impose 
requirements, or conditions for carriage, on persons requesting 
an exemption from the requirement to wear a mask, including 
medical consultation by a third party, medical  docu-
mentation by a licensed medical provider, and/or other 
information as determined by the operator, as well as 
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require evidence that the person does not have COVID-
19 such as a negative result from a SARS-CoV-2 viral test 
or documentation of recovery from COVID-19. … Oper-
ators may further require that persons seeking exemp-
tion from the requirement to wear a mask request an 
accommodation in advance.” App. 494 (emphasis marks 
provisions that violate the ACAA). 
 

 Here’s an excerpt of TSA Health Directive SD 1544-21-02D with illegal 

sections highlighted in bold underline and corresponding DOT regulations 

placed in brackets: 

“Aircraft operators may impose requirements, or condi-
tions of carriage, on persons requesting an exemption 
from the requirement to wear a mask [1], including med-
ical consultation by a third party [2], medical documen-
tation by a licensed medical provider [3], and/or other 
information as determined by the aircraft operator [4], 
as well as require evidence that the person does not have 
COVID-19 such as a negative result from a SAR-CoV-2 
viral test or documentation of recovery from COVID-19 
[5]. … Aircraft operators may also impose additional protective 
measures that improve the ability of a person eligible for exemp-
tion to maintain social distance (separation from others by 6 
feet), such as scheduling travel at less crowded times or 
on less crowded conveyances [6], or seating or other-
wise situating the individual in a less crowded section 
of the conveyance [7] or airport. Aircraft operators may fur-
ther require that persons seeking exemption from the require-
ment to wear a mask request an accommodation in ad-
vance [8].” App. 515. 

 
Air Carrier Access Act regulations violated: 

1. “[Y]ou must not refuse to provide transportation to a passenger with a 

disability on the basis of his or her disability...” 14 CFR § 382.19(a). 
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2. Since airlines may not require a medical certificate for a passenger un-

less he/she has a communicable disease (14 CFR § 382.23(a)), they 

may also not require a third-party medical consultation. 14 CFR § 

382.23(d). 

3. “[Y]ou must not require a passenger with a disability to have a medical 

certificate as a condition for being provided transportation...” 14 CFR 

§ 382.23(a). “You may … require a medical certificate for a passenger 

if he or she has a communicable disease or condition that could pose 

a direct threat to the health or safety of others on the flight.” 14 CFR § 

382.23(c)(1) (emphasis added). 

4. Airlines are prohibited from requiring that a passenger wear a face cov-

ering or refuse him/her transportation unless they determine that the 

passenger “has” a communicable disease and poses a “direct threat” to 

other passengers and the flight crew. 14 CFR § 382.21. “In determining 

whether an individual poses a direct threat, you must make an indi-

vidualized assessment.” 14 CFR § 382.19(c)(1) (emphasis added). 

5. No provision of the Air Carrier Access Act or its accompanying regula-

tions permits TSA to allow airlines to require that passengers submit a 

negative test for any communicable disease. Mandating disabled flyers 

needing a mask exemption submit a COVID-19 test before checking in 
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but not requiring the same of nondisabled travelers is illegal discrimi-

nation. “[Y]ou must not subject passengers with a disability to re-

strictions that do not apply to other passengers…” 14 CFR § 382.33(a). 

6. “[Y]ou must not limit the number of passengers with a disability who 

travel on a flight.” 14 CFR § 382.17. 

7. “[Y]ou must not exclude any passenger with a disability from any seat 

or require that a passenger with a disability sit in any particular seat, 

on the basis of disability...” 14 CFR § 382.87(a). 

8. “[Y]ou must not require a passenger with a disability to provide ad-

vance notice of the fact that he or she is traveling on a flight.” 14 CFR § 

382.25. 

 CDC and TSA’s Mask Mandate violates provisions of federal law enacted 

by Congress and regulations duly promulgated by DOT that protect the dis-

abled from discrimination. These agencies do not have a license to allow air-

lines to violate the law.  “[T]he meaning of one statute may be affected by 

other Acts, particularly where Congress has spoken subsequently and more 

specifically to the topic at hand.” FDA v. Brown & Williamson Tobacco 

Corp., 529 U.S. 120, 132 (2000). 

 With the appellee agencies telling airlines and other transportation pro-

viders that they may ignore anti-discrimination laws, most chose to ban the 
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disabled from boarding. Our numerous attempts to gain exemptions proved 

futile, just as Navy personnel experienced in seeking waivers from a vaccine 

mandate. 

 “The Navy provides a religious accommodation process, but by 
all accounts, it is theater. … It merely rubber stamps each denial. 
… Religious exemptions to the vaccine requirement are virtually 
non-existent. … the record indicates the denial of each request is 
predetermined. As a result, Plaintiffs need not wait for the Navy 
to engage in an empty formality. … The Court finds that exhaus-
tion is futile and will not provide complete relief… In essence, the 
Plaintiffs’ requests are denied the moment they begin. U.S. Navy 
SEALs 1-26 v. Biden, No. 4:21-cv-1236 (N.D. Tex. Jan. 3, 2022) 
(enjoining Navy’s vaccine mandate). 
 

 Unlike with the Navy’s vaccine dictate, the Mask Mandate doesn’t even 

provide the disabled any process for seeking a medical waiver from a govern-

ment agency. CDC and TSA instead give private companies the power to 

“consider” mask exemptions, virtually all of which are refused, making it a 

futile gesture to seek a nonexistent exemption. 

“The judiciary is the final authority on issues of statutory con-
struction and must reject administrative constructions which are 
contrary to clear congressional intent. If a court, employing tra-
ditional tools of statutory construction, ascertains that Congress 
had an intention on the precise question at issue, that intention 
is the law and must be given effect.” Chevron v. Natural Re-
sources Defense Council, 467 U.S. 837 (1984). 
 

 It can’t be disputed that Congress’ intentions are to ensure the disabled, a 

disadvantaged minority class, are protected from discrimination. Yet DOT 

put out a Notice of Enforcement Policy advising airlines they may ignore the 
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ACAA. App. 500-507. 

 Information provided to passengers by DOT contradicts the Notice. In a 

document “New Horizons: Information for the Air Traveler with a Disabil-

ity,” DOT informs flyers, inter alia, that “Airlines may not require passengers 

with disabilities to provide advance notice of their intent to travel or of their 

disability…” App. 569. 

“If a person who seeks passage has an infection or disease that 
would be transmittable during the normal course of a flight, and 
that has been deemed so by a federal public health authority 
knowledgeable about the disease or infection, then the carrier 
may: … Impose on the person a condition or requirement not im-
posed on other passengers (e.g., wearing a mask).” App. 573. 
(emphases added). 
 

 DOT publishes a 190-page handbook “What Airline Employees, Airline 

Contractors, & Air Travelers with Disabilities Need to Know About Access to 

Air Travel for Persons with Disabilities: A Guide to the Air Carrier Access Act 

(ACAA) and Its Implementing Regulations…” Relevant excerpts of this hand-

book are at App. 574-604. “If, in your estimation, a passenger with a com-

municable disease or infection poses a direct threat to the health or 

safety of other passengers, you may … (iii) impose on that passenger a special 

condition or restriction (e.g., wearing a mask).” Id. 

 But the FTMM unlawfully permitted airlines to require everyone to wear 

a mask, regardless of whether they had tested positive for COVID-19 or not. 
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B. DOT must be held to account for telling airlines they may vio-
late the law. 
 
 We have filed more than 100 complaints with DOT regarding the airlines’ 

discrimination, but the department has only investigated seven of those. 

Outrageously it agreed with Mr. Abadi on three occasions that airlines broke 

the law, but imposed no penalty.  

 DOT’s Notice of Enforcement Policy created immense confusion because 

on the one hand it recognizes that banning the disabled from flying is illegal:  

“The CDC and other medical authorities recognize that individu-
als with certain medical conditions may have trouble breathing 
or other difficulties such as being unable to remove the mask 
without assistance if required to wear a mask that fits closely over 
the nose and mouth. … It would be a violation of the ACAA to 
have an exemption for children under 2 on the basis that children 
that age cannot wear or safely wear a mask and not to have an 
exemption for … individuals with disabilities who similarly can-
not wear or safely wear a mask when there is no evidence that 
these individuals with disabilities would pose a greater health 
risk to others.” App. 502. 
 
“The ACAA prohibits U.S. and foreign air carriers from denying 
air transportation to or otherwise discriminating in the provision 
of air transportation against a person with a disability by reason 
of the disability. When a policy or practice adopted by a carrier 
has the effect of denying service to or otherwise discriminating 
against passengers because of their disabilities, the Department’s 
disability regulations in Part 382 require the airline to modify the 
policy or practice as necessary to provide nondiscriminatory ser-
vice to the passengers with disabilities …” App. 503. 
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 Yet DOT went on to tell airlines they may violate its own ACAA regulations 

due to the FTMM Order issued by CDC/HHS and the Health Directives pub-

lished by TSA/DHS. The district court erred in dismissing Mr. Wall’s claims 

against DOT on jurisdictional grounds. Because DOT’s Notice of Enforce-

ment Policy is not an order of the secretary of transportation, the Court of 

Appeals does not have exclusive jurisdiction. The claims against DOT were 

properly filed in district court and should have been adjudicated there. DOT 

should be forced to obey its statutory duty to investigate all complaints of 

disability discrimination and a writ of mandamus should issue directing it to 

rescind the offensive Notice of Enforcement Policy.  

 

C. The Mask Mandate failed to give us constitutionally required 
due process as CDC and TSA did not allow appeals when airlines 
and other transport providers refused to honor our medical ex-
emptions.  
 

 CDC and TSA gave transportation operators sole authority to determine 

if a passenger with a medical disability qualified for the exemption. This is 

not constitutionally permissible. Anyone denied a waiver must have the 

opportunity to have a speedy pre-deprivation hearing before someone such 

as a CDC or TSA administative law judge before they are prohibited from 

traveling because the Constitution guarantees our right to interstate 

movement.  
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“The right to travel, to go from place to place as the means of 
transportation permit, is a natural right... A restraint imposed by 
the Government of the United States upon this liberty, therefore, 
must conform with the provision of the Fifth Amendment that 
‘No person shall be … deprived of … liberty … without due process 
of law’. … What is involved at the present stage is a question of 
substantive due process – whether the refusal for the reason 
given, as alleged in the complaint and undisputed thus far by the 
Secretary, was arbitrary. If so, it is not a valid foundation for the 
denial, for the Government may not arbitrarily restrain the 
liberty of a citizen to travel…” Shachtman v. Dulles, 225 F.2d 
938, 941 (D.C. Cir. 1955). 
 
“Undoubtedly the right of locomotion, the right to remove from 
one place to another according to inclination, is an attribute of 
personal liberty, and the right, ordinarily, of free transit from or 
through the territory of any state is a right secured by … the 
Constitution. … The liberty, of which the deprivation without due 
process of law is forbidden, ‘means not only the right of the 
citizen to be free from the mere physical restraint of his person, 
as by incarceration, but the term is deemed to embrace the right 
of the citizen to be free in the enjoyment of all his faculties; to be 
free to use them in all lawful ways…” Williams v. Fears, 179 U.S. 
270, 274 (1900). 
 

 Under the due-process clause of the Fifth Amendment, the government 

may not revoke a passport or deny renewal without a hearing. Bauer v. 

Acheson, 106 F. Supp. 445, 448 (D.D.C 1952). It follows that likewise, the 

government may not revoke a disabled passenger’s right to fly or use other 

modes of public transportation without a hearing.  

“[F]reedom to travel … like other rights, is subject to reasonable 
regulation and control in the interest of the public welfare. 
However, the Constitution requires due process and equal 
protection of the laws in the exercise of that control. … This court 
is not willing to subscribe to the view that the executive power 
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includes an absolute discretion which may encroach on the 
individual's constitutional rights.” Id. 
 

 As a result of the Bauer decision, the State Department hired hearing 

examiners and created a Board of Passport Appeals. Aptheker v. Sec'y of 

State, 378 U.S. 500, 503 (1964). Here, if CDC and/or TSA ever are legally 

allowed to issue another Mask Mandate, the Court must order them to create 

an office for hearings when the disabled are denied the right to travel 

(because we can’t wear masks) to review if a medical exemption applies.  

“Free movement by the citizen is of course as dangerous to a 
tyrant as free expression of ideas or the right of assembly and it 
is therefore controlled in most countries in the interests of 
security. … Freedom of movement, at home and abroad, is 
important for job and business opportunities – for cultural, 
political, and social activities – for all the commingling which 
gregarious man enjoys. … Freedom of movement is kin to the 
right of assembly and to the right of association. These rights may 
not be abridged…” Aptheker at 519. 
 

 “The right of interstate travel has repeatedly been recognized as a basic 

constitutional freedom. … Less drastic means, which do not impinge on the 

right of interstate travel, are available… other mechanisms to serve that 

purpose are available which would have a less drastic impact on 

constitutionally protected interests” such as using Do Not Board and 

Lookout (App. 605-609) to block sick passengers from boarding rather than 

forcing every traveler to obstruct his breathing. Mem’l Hosp. v. Maricopa 

Cnty., 415 U.S. 250 (1974). CDC and and TSA “have not met their heavy 

USCA11 Case: 22-11532     Date Filed: 07/05/2022     Page: 40 of 63 



 

40 

burden of justification, or demonstrated that … in pursuing legitimate 

objectives, [they have] chosen means which do not unnecessarily impinge on 

constitutionally protected interests.” Id. There’s nothing in the 

administrative record showing that CDC and TSA even considered using the 

Do Not Board and Lookout databases rather than impose the FTMM.  

“The right to travel is an ‘unconditional personal right,’ a right 
whose exercise may not be conditioned. … [The government] 
cannot choose means that unnecessarily burden or restrict 
constitutionally protected activity. Statutes affecting 
constitutional rights must be drawn with ‘precision,’ … and must 
be ‘tailored’ to serve their legitimate objectives. And if there are 
other, reasonable ways to achieve those goals with a lesser 
burden on constitutionally protected activity, a State may not 
choose the way of greater interference. If it acts at all, it must 
choose ‘less drastic means.’” Dunn v. Blumstein, 405 U.S. 330, 
341 (1972). 
 

 Courts have found that a traveler placed on the government’s terrorist No 

Fly List must be provided due process. The same applies here to travelers 

prohibited medical exemptions to the Mask Mandate. 

“The List significantly interferes with Mohamed's fundamental 
right to interstate travel and is therefore subject to strict scrutiny. 
… Although the List does not prevent designees from traveling 
domestically, it limits their practical ability to do so. … placement 
on the No Fly List does far more than ‘significantly discourage’ 
designees from traveling; it often absolutely bars them from so 
doing and effectively precludes them from engaging in a wide 
range of constitutionally protected activities.” Mohamed v. 
Holder, 266 F. Supp. 3d 868, 879 (E.D. Va. 2017). 
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“The Supreme Court has consistently held that the state cannot 
deprive a person of a liberty … interest protected by the Due 
Process Clause of the Fifth …  Amendment without a hearing. ‘As 
our decisions have emphasized time and again, the Due Process 
Clause grants the aggrieved party the opportunity to present his 
case and have its merits fairly judged.’ ‘[S]ome kind of hearing is 
required at some time before a person is finally deprived of” 
property or liberty interests. ‘A fundamental requirement of due 
process is ‘the opportunity to be heard.’ It is an opportunity 
which must be granted at a meaningful time and in a meaningful 
manner.’” DeNieva v. Reyes, 966 F.2d 480, 485 (9th Cir. 1992) 
(internal citations omitted). 

 

D. The Mask Mandate and lack of appeals process violates our 
constitutional right to travel. 
 
 The FTMM compels the disabled to choose between protecting our health 

or exercising our right to travel. Such coercion is constitutionally impermis-

sible. Also, the district court ignored that the disabled in particular have a 

statutory right that supplements our constitutional freedom of movement:  

“A citizen of the United States has a public right of transit 
through the navigable airspace. To further that right, the Secre-
tary of Transportation shall consult with the Architectural and 
Transportation Barriers Compliance Board … before prescribing 
a regulation or issuing an order or procedure that will have a sig-
nificant impact on the accessibility of commercial airports or 
commercial air transportation for handicapped individuals.” 49 
USC § 40103 (emphasis added). 
 

 Courts are “tasked with upholding the Constitution and redressing funda-

mental rights because – no matter how dire the crisis – constitutional pro-

tections remain commandments, not suggestions. … just because COVID-19 
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continues to linger, that is not an invitation to ‘slacken … enforcement of 

constitutional liberties.’” Air Force Officer v. Austin, No. 5:22-cv-9, 2022 WL 

468799 (M.D. Ga. Feb. 15, 2022). 

“It is a familiar and basic principle, recently reaffirmed in 
NAACP v. Alabama, 377 U.S. 288, 307 … that ‘a governmental 
purpose to control or prevent activities constitutionally subject 
to state regulation may not be achieved by means which sweep 
unnecessarily broadly and thereby invade the area of protected 
freedoms.’” Aptheker at 500. 
 

 Strict scrutiny applies to deprivations of the constitutional right to inter-

state travel since it is a fundamental right deeply rooted in our nation’s his-

tory and traditions. “[T]he ‘constitutional right to travel from one State to 

another’ is firmly embedded in our jurisprudence. … the right is so important 

that it is ‘assertable against private interference as well as governmental 

action … a virtually unconditional personal right, guaranteed by the 

Constitution to us all.’” Saenz v. Roe, 526 U.S. 489, 498 (1999). “History and 

tradition establish the importance of the right to international travel, im-

portance which suggests heightened scrutiny of incursions on that right. Su-

preme Court precedent bolsters that suggestion.” Maehr v. Dep’t of State, 5 

F.4th 1100, 1112 (10th Cir. 2021), cert. denied 142 S. Ct. 1123 (2022). 

 “Strict scrutiny is a searching examination, and it is the government that 

bears the burden” of proof. Fisher v. University of Texas, 570 U.S. 297, 310 
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(2013). Specifically, the government must establish that a mandate is “justi-

fied by a compelling governmental interest and … narrowly tailored to ad-

vance that interest.” Church of the Lukumi Babalu Aye v. Hialeah, 508 U.S. 

520, 531-532 (1993). The FTMM fails strict scrutiny because there are far less 

restrictive options available to advance the federal government’s asserted in-

terest in combatting the spread of COVID-19 such as using Do Not Board and 

Lookout to stop ill travelers from boarding. App. 605-609. 

 If there are other reasonable ways to achieve an agency’s goal with a lesser 

burden on constitutionally protected activity, it may not choose the way of 

greater interference. If it acts at all, it must choose “less drastic means.” Shel-

ton v. Tucker, 364 U.S. 479, 488 (1960); see also Dunn v. Blumstein, 405 

U.S. 330, 343 (1972). 

 “[T]he government has the burden to establish that the challenged law 

satisfies strict scrutiny. … [N]arrow tailoring requires the government to 

show that measures less restrictive of the [constitutionally protected] activity 

could not address its interest in reducing the spread of COVID.” Tandon v. 

Newsom, 141 S.Ct. 1294 (2021). 

 The district court accepted the government’s absurd argument that de-

priving a person of using airplanes and other modes of mass transit doesn’t 

interfere with the constitutional right to interstate travel because we could 
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still drive ourselves. But several of us don’t own cars, and those that do suf-

fered through arduous roadtrips that took days instead of a flight that would 

have taken but a few hours.  

“As a practical matter, an affected person is restricted in his abil-
ity to visit family and friends located in relatively distant areas of 
the country or abroad, which through flight can be reached 
within a matter of hours but would otherwise take days, if not 
weeks, to access. An inability to travel by air also restricts one's 
ability to associate more generally, and effectively limits educa-
tional, employment, and professional opportunities. It is difficult 
to think of many job categories of any substance where an inabil-
ity to fly would not affect the prospects for employment or ad-
vancement; one need only reflect on how an employer would 
view the desirability of an employee who could not travel by air. 
An inability to fly likewise affects the possibility of recreational 
and religious travel, given the time periods usually available to 
people, particularly those who are employed.” Mohamed v. 
Holder, 995 F. Supp. 2d 520, 528 (E.D. Va. 2014) (internal cita-
tions omitted). 

 

 

E. The Mask Mandate is not authorized by the Public Health Ser-
vice Act. 
 
 Mr. Wall’s opening brief explores in great detail why the Public Health 

Service Act (“PHSA”) does not authorize CDC and HHS to mandate masking. 

We wish to add a few additional observations. Masks are definitely not a 

“sanitation” measure. 

 Federal law defines a “marine sanitation device” as “any equipment for 

installation on board a vessel which is designed to receive, retain, treat, or 

discharge sewage, and any process to treat such sewage.” 33 USC § 
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1322(a)(5). Similarly, federal railroad regulations define “unsanitary” as “any 

condition in which any significant amount of filth, trash, or human waste is 

present in such a manner that a reasonable person would believe that the 

condition might constitute a health hazard.” 49 CFR § 229.5. 

  “A court does not simply assume that a rule is permissible because it was 

purportedly adopted pursuant to an agency’s rulemaking authority.” New 

York Stock Exch. v. SEC, 962 F.3d 541, 546 (D.C. Cir. 2020) (citing Michigan 

v. EPA, 576 U.S. 743 (2015)). So too here. CDC’s general authority in the 

PHSA “to make and enforce such regulations as in [its] judgment are neces-

sary,” 42 USC § 264(a), “does not afford the agency authority to adopt regu-

lations as it sees fit with respect to all matters covered by the agency’s au-

thorizing statute.” Id. at 554. 

 Post hoc rationalizations of agency action offered in litigation are 

insufficient. CDC’s attempt to justify the FTMM as being a “sanitation” 

measure when the word was never used in the order is nothing more than 

after-the-event explanation of counsel. See Clean Wis. v. EPA, 964 F.3d 1145, 

1163, 1167 (D.C. Cir. 2020) (holding EPA designations unlawful because “we 

cannot accept … counsel’s post hoc rationalizations for agency action”).  

“The Department’s interpretation goes too far. The first sentence 
of § 264(a) is the starting point in assessing the scope of the Sec-
retary’s delegated authority. But it is not the ending point. While 
it is true that Congress granted the Secretary broad authority to 
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protect the public health, it also prescribed clear means by which 
the Secretary could achieve that purpose. … An overly expansive 
reading of the statute that extends a nearly unlimited grant of 
legislative power to the Secretary would raise serious constitu-
tional concerns, as other courts have found. … Congress did not 
express a clear intent to grant the Secretary such sweeping au-
thority.” Alabama Ass’n of Realtors v. HHS, No. 20-cv-3377 
(D.D.C. May 5, 2021) (vacating CDC’s Eviction Moratorium). 
  
“The lack of express terms within the statute is significant: even 
‘broad rulemaking power must be exercised within the bounds 
set by Congress,’ Merck & Co. v. HHS, 385 F. Supp. 3d 81, 92, 94 
(D.D.C. 2019), aff’d 962 F.3d 531 (D.C. Cir. 2020) (stating that 
‘agencies are ‘bound, not only by the ultimate purposes Congress 
has selected, but by the means it has deemed appropriate, and 
prescribed, for the pursuit of those purposes’); and the CDC ‘does 
not [have the] power to revise clear statutory terms,’ Util. Air 
Reg. Grp. v. EPA, 573 U.S. 302, 327 (2014).” Huisha-Huisha v. 
Mayorkas, No. 21-cv-100 (D.D.C. Sept. 16, 2021) (enjoining 
CDC’s Migrant Expulsion Order due to COVID-19). 
 

 As the district court noted in this case, “the statutory context implies a 

narrow grant of authority to the CDC to issue public health measures related 

or incident to quarantine. Section 361 appears under Part G of the PHSA, 

titled “Quarantine and Inspection,”…” App. 464. Yet Judge Byron went on to 

ignore this narrow grant and find that the PHSA does authorize masking as 

a “sanitation” measure. That finding has to be overturned.  

  To avoid constitutional problems such as the Nondelegation Doctrine, 

the Court should reject CDC’s interpretation of § 264(a) as unreasonable. 

P.J.E.S. v. Wolf, No. 1:20-cv-2245, 2020 WL 5793305 at *14 (D.D.C. Sept. 

25, 2020) (rejecting the government’s “breathtakingly broad” interpretation 
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of 42 USC § 265, because “it would raise serious constitutional issues”). 

“The powers that Congress afforded the Agency Defendants 
within the statute above do not include, or imply, the power to 
impose vaccine and/or mask mandates. … the Head Start Man-
date is a decision of vast economic and political significance. … 
Like the CDC, the statute upon which Agency Defendants base 
their authority has never been used to impose a mandatory spe-
cific medical treatment… If the Executive branch is allowed to 
usurp the power of the Legislative branch to make laws, then this 
country is no longer a democracy – it is a monarchy. This two-
year pandemic has fatigued the entire country. However, this is 
not an excuse to forego the separation of powers. If the walls of 
separation fall, the system of checks and balances created by the 
founders of this country will be destroyed.” Louisiana v. Becerra, 
No. 3:21-cv-4370 (W.D. La. Jan. 1, 2022) (enjoining HHS’ mask-
and-vaccine mandate for Head Start). 

 

F. The Mask Mandate is not authorized by CDC’s regulations. 
 

 CDC cited several regulations in attempt to justify the legality of the 

FTMM, which notably is an order, not a duly promulgated regulation. When 

“the measures taken by health authorities of any State … are insufficient to 

prevent the spread of any of the communicable diseases … [the CDC director] 

may take such measures to prevent such spread of the diseases … including 

… sanitation … of animals or articles believed to be sources of infection.” 42 

CFR § 70.2. But CDC’s director never determined which states had “insuffi-

cient” public-health measures, instead issuing a blanket statement that any 

state that doesn’t require masks is deficient, despite there being no scientific 
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evidence to support masking, as our friends the 3 Industrial Hygiene Experts 

note in the amicus curiae brief they filed earlier today. 

 42 CFR § 71.31(b) likewise provides no authority for the FTMM. This pro-

vision states the CDC director “may require detention of a carrier until the 

completion of the measures outlined in this part that are necessary to prevent 

the introduction or spread of a communicable disease.” This applies after a 

plane or ship arrives in the United States from abroad. It does not authorize 

masking during the international trip nor on any domestic flight.  

 The government also points to 42 CFR § 71.32(b), which allows CDC’s di-

rector, when he/she “has reason to believe that any arriving carrier or 

article or thing on board the carrier is or may be infected or contaminated 

with a communicable disease, he/she may require detention, disinfection, 

disinfestation, fumigation, or other related measures…” (emphasis added). A 

human being is not a transportation “carrier” nor an “article or thing.” And 

the regulation only applies to an arriving transportation carrier from a for-

eign country. No authorization for masking can be found here.   

 The title of this subpart confirms our contentions: “42 CFR Subpart D – 

Health Measures at U.S. Ports: Communicable Diseases.” The regulations 

apply only upon arrival at U.S. ports of entry, not to in-transit masking. 
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Finally, the other three regs cited (42 CFR §§ 70.3, 70.6, and 70.12) only ap-

ply to “A person who has a communicable disease,” not every single person 

traveling on any form of public transportation. 

“[I]f CDC promulgates regulations the director finds ‘necessary 
to prevent’ the interstate or international transmission of a dis-
ease, the enforcement measures must resemble or remain akin 
to ‘inspection, fumigation, disinfection, sanitation, pest extermi-
nation, destruction of infected animals or articles.’ … never has 
CDC implemented measures as extensive, disabling, and exclu-
sive as those under review in this action. However, in this action 
CDC claims a startlingly magnified power. … CDC’s assertion of 
a formidable and unprecedented authority warrants a healthy 
dose of skepticism. … Both text and history confirm that the con-
ditional sailing order exceeds the authority granted to CDC by 
Section 264(a). And if Section 264 fails to confer the statutory 
authority for the conditional sailing order, the regulations imple-
menting Section 264 can grant no additional authority.” Florida 
v. Becerra, 544 F. Supp. 3d 1241 (M.D. Fla. 2021) (enjoining 
CDC’s pandemic restrictions for cruiseships). 
 

 Congress never authorized a Mask Mandate. Even if it did, it’s quite pos-

sible Congress lacks authority to enact one, let alone an executive agency. 

 “[T]he Commerce Clause does not empower Congress ‘to regu-
late individuals precisely because they are doing nothing.’ … it 
suggests that a broad mandate (e.g., one that generally requires 
individuals to wear masks) may be particularly susceptible to 
challenge because such a mandate could be construed as compel-
ling individuals who are ‘doing nothing’ to engage in an activity 
– mask wearing – that is not even a commercial activity,” accord-
ing to Congressional Research Service.  
 

 Even if FTMM does not exceed Congress’ authority under the Commerce 

Clause, it at a minimum fails the statute’s interstate requirement because 
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more than 90% of public-transportation trips every day are intrastate. See 

United States v. Lopez, 514 U.S. 549 (1995) (discussing a lack of congres-

sional findings regarding the effect on interstate commerce).  

 

G. The Mask Mandate is arbitrary and capricious. 
 
 An order is arbitrary and capricious if it fails to “comply with [the 

agency’s] own regulations,” Nat’l Env’t Dev. Ass’n Clean Air Project v. EPA, 

752 F.3d 999, 1009 (D.C. Cir. 2014). As addressed above in Section F, CDC 

ignored its own regulations in promulgating the FTMM, one of many prob-

lems with the mandate the district court failed to address. 

 It’s disturbing Judge Byron ignored the thousands of pages of evidence 

Mr. Wall submitted clearly showing the Mask Mandate had no basis in sci-

ence. He did not address a single page of documents filed by Mr. Wall to re-

but CDC’s administrative record.  

“[D]istrict courts are permitted to admit extra-record evidence: 
(1) if admission is necessary to determine ‘whether the agency 
has considered all relevant factors and has explained its deci-
sion,’ (2) if ‘the agency has relied on documents not in the rec-
ord,’ (3) ‘when supplementing the record is necessary to explain 
technical terms or complex subject matter,’ or (4) ‘when plain-
tiffs make a showing of agency bad faith.’” Lands Council v. Pow-
ell, 395 F.3d 1019, 1030 (9th Cir. 2005). 
 

 During December 2021 and January 2022, as the mild Omicron variant 

spread across the United States, masks did nothing to stop it – a topic the 
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district court ignored. This was evidenced by the tens of thousands of flights 

that were canceled during the winter holidays because airline crews – who 

are forced to mask due to the FTMM – became infected in enormous num-

bers. App. 1,033-1,057. 

 

H. TSA lacks authority from Congress to issue Health Directives. 

 
 TSA may only deny boarding to “a passenger who does not consent to a 

search.” 49 USC § 44902(a). It can’t stop someone not wearing a mask from 

embarking. Like with his claims against DOT, the district court erred in dis-

missing Mr. Wall’s charges against TSA and DHS. Because the Court of Ap-

peals only has exclusive jurisdiction to review TSA directives related to trans-

portation security, the district court should have exercised its jurisdiction to 

review the Health Directives. 

 OSHA’s Vaccine or Mask/Test Mandate, like TSA’s Mask Mandate, 

“involves broad medical considerations that lie outside of 
OSHA’s core competencies, and purports to definitively resolve 
one of today’s most hotly debated political issues. Cf. MCI Tele-
comms. Corp. v. AT&T, 512 U.S. 218, 231 (1994) … There is no 
clear expression of congressional intent in § 655(c) to convey 
OSHA such broad authority, and this court will not infer one.” 
BST Holdings v. OSHA, 17 F.4th 604 (5th Cir. 2021). 
 

 Never did Congress imagine that TSA could fine passengers starting at 

$500 for refusing to obstruct their breathing. “It is incumbent on the courts 

to ensure decisions are made according to the rule of law, not hysteria … One 
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hopes that this great principle – essential to any free society, including ours 

– will not itself become yet another casualty of COVID-19." Dept. of Health 

& Human Services v. Manke, No. 20-4700-CZ (Mich. 2020) (Viviano, J., 

concurring). 

 None of the statutes or regulations the government cites authorize TSA to 

make or enforce regulations that amount to a blanket preventative measure 

against people who might be carrying an infectious disease. Such a broad 

reading of the statute would be “tantamount to creating a general federal po-

lice power.” Skyworks v. CDC, 524 F. Supp. 3rd 745, 758 (N.D. Ohio March 

10, 2021). The Constitution does not provide the federal government with 

such a power. Bond v. United States, 572 U.S. 844 (2014). 

 Like the CDC order, TSA’s Mask Mandate must be also declared unlawful 

because it’s arbitrary and capricious. TSA admits it did not conduct any in-

dependent research regarding the efficacy of face masks in slowing COVID-

19 transmission, but relied solely on CDC’s flawed findings. Since CDC didn’t 

enunciate any explanation for why the Mask Mandate was necessary, and 

TSA relied wholly on the other agency to support its directives, TSA’s reliance 

on CDC is arbitrary and capricious. 

 TSA’s mission is to prevent “violence and piracy,” not a disease. 49 USC § 

44903. Allowing TSA to regulate public health distracts the agency from its 
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security mission. Face masks make it harder for TSA to identify dangerous 

people, harming transportation security. There’s a reason Congress assigned 

TSA a narrow, specific mission: Veering off into spheres unrelated to security 

makes our nation’s transportation system more vulnerable to attack. 

 “[H]ealth agencies do not make housing policy, and occupational safety 

administrations do not make health policy. … In seeking to do so here, OSHA 

runs afoul of the statute from which it draws its power and, likely, violates 

the constitutional structure that safeguards our collective liberty.” BST Hold-

ings. 

 At minimum, Judge Byron’s dismissal of Mr. Wall’s claims against TSA 

and DHS was an abuse of discretion. If he believed the district court did not 

have jurisdiction, the proper remedy was to transfer those causes of action 

to the 11th Circuit. “Whenever a civil action is filed in a court … and that court 

finds that there is a want of jurisdiction, the court shall, if it is in the interest 

of justice, transfer such action … to any other such court … in which the ac-

tion or appeal could have been brought…” 18 USC § 1631. “Section 1631 per-

mits the severance and transfer of less than an entire action.” Mohamed v. 

Holder, No. 1:11-CV-50, 2011 WL 3820711 at *10 (E.D. Va. Aug. 26, 2011). 
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I. The FTMM violates America’s commitments under inter-
national law. 
 
 The protection of the rights of the disabled is of international concern. 

“[I]n accordance with the Universal Declaration of Human Rights, the ideal 

of free human beings enjoying civil and political freedom and freedom from 

fear and want can only be achieved if conditions are created whereby every-

one may enjoy his civil and political rights, as well as his economic, social 

and cultural rights…” International Covenant on Civil & Political Rights (“IC-

CPR”), 999 U.N.T.S. (adopted by the U.S. on Sept. 8, 1992); App. 650. 

 By banning the disabled who can’t don masks from flying, CDC and TSA 

violate our rights under international law to liberty of movement, freedom to 

leave any country, and ability to enter our own country. Our friends the 3 

Dual Citizens covered the ICCPR well in their brief.  

 We also want to draw the Court’s attention to the Convention on Interna-

tional Civil Aviation (“CICA”),2 which the United States ratified Aug. 9, 1946. 

Pursuant to CICA Art. 37, the International Civil Aviation Organization 

(“ICAO”) has adopted, inter alia, Annex 9, which contains provisions on fa-

cilitation of air transport, including the transport of passengers requiring 

special assistance. The 15th Edition of CICA Annex 9 became applicable Feb. 

                                                 
2 This treaty is also known as the “Chicago Convention” 
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23, 2018. App. 632-643. Annex 9 to CICA is binding in this country as part 

of the treaty. In carrying out all federal aviation laws, the Executive Branch 

“shall act consistently with obligations of the United States Government un-

der an international agreement.” 49 USC § 40105 (b)(1)(A). 

 “Contracting States shall take the necessary steps to ensure that persons 

with disabilities have equivalent access to air services.” CICA Annex 9 § 8.34. 

“[P]ersons with disabilities should be permitted to travel without the re-

quirement for a medical clearance. Aircraft operators should only be 

permitted to require persons with disabilities to obtain a medical clearance 

in cases of a medical condition where it is not clear that they are fit to travel 

and could compromise their safety or well-being...” CICA Annex 9 § 8.39 

(emphasis added). 

 But the Mask Mandate, in violation of CICA and 14 CFR § 382.23(a), al-

lows airlines to require a medical clearance/certificate to request a mask ex-

emption. This violates international standards set by the ICAO. App. 644-

649.  
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VII. CONCLUSION 

 This Court should not allow the government appellees to reinstitute poli-

cies that exclude the disabled from flying and using all other forms of public 

transportation nationwide because we happen to have medical conditions 

that don’t allow us to obstruct our breathing. Since Judge Mizelle vacated the 

FTMM in HFDF 2½ months ago, we have been able to resume traveling 

again – as have likely millions of other disabled Americans who were barred 

from traveling during the COVID-19 pandemic due to an ultra vires policy 

with no scientific rationale that demonstrably did nothing to slow the spread 

of coronavirus in the transportation sector.  

 Private companies such as airlines, taxis, rideshare cars, and ferries 

should never be given carte blanche power to deny medical exemptions 

signed by our doctors. They are not medical providers and do not possess a 

medical license to overturn decisions made by actual doctors.  

 The decision below did not take into account Mr. Wall’s disability nor even 

acknowledge that millions of others were excluded from public transporta-

tion because of our health problems. This Court must correct that gross de-

ficiency, reverse Judge Byron’s decision, and affirm Judge Mizelle’s ruling. 
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