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I. CERTIFICATE OF INTERESTED PERSONS 
 

 Pursuant to 11th Cir. R. 26.1-2(b), we certify that the CIP contained in Ap-

pellant’s Opening Brief (Brief at 1-32) is correct and complete with only one 

addition: 

 Amicus Curiae Yvonne Marcus, dual citizen of the United States and 
Israel 
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IV. OUR INTEREST IN THE CASE 

 Friends of the Court are three dual citizens who are subject to Appellees 

Centers for Disease Control & Prevention (“CDC”)’s and Department of 

Health & Human Services (“HHS”)’ International Traveler Testing Require-

ment (“ITTR” or “Testing Requirement”) challenged by Appellant Lucas 

Wall: Uri and Yvonne Marcus, dual citizens of America and Israel; and 

Kleanthis Andreadakis, dual citizen of America and Greece.  

 We support Mr. Wall’s arguments that the ITTR is ultra vires and should 

be enjoined worldwide, just as happened to the FTMM. Health Freedom De-

fense Fund v. Biden, No. 8:21-cv-1693 (M.D. Fla. April 18, 2022) (“HFDF”). 

The Court should reverse the judgment of the district court. 

 MR. & MRS. MARCUS: Uri and Yvonne Marcus, husband and wife, are 

U.S. citizens who reside most of the year at Shmu’el Lupo 6/18, Jerusalem, 

Israel 9355006. They maintain both a residential address and a business ad-

dress in the United States. They are travelers subject to the ITTR.  

 Mr. Marcus was last in the United States from Nov. 20 to Dec. 9, 2020. 

He has not returned to his homeland since the initial ITTR version took effect 

Jan. 12, 2021, because he objects to having to undergo an invasive test as a 

condition of checking in for his flight, and is concerned about significant air-

line change fees if he can’t find a test in time or receives a false positive result, 

USCA11 Case: 22-11532     Date Filed: 07/05/2022     Page: 8 of 45 



2 

stranding him for several days in Israel and missing planned time with family 

and business associates in America. He is concerned that although CDC and 

HHS voluntarily withdrew the ITTR effective June 12, 2022 (App. 561-564), 

it could be reimposed at any time. 

 Mrs. Marcus was last in the United States from July 30 to Sept. 4, 2021. 

She was subjected to the ITTR upon her departure from Israel despite her 

lack of consent to use an Emergency Use Authorization (“EUA”) or unau-

thorized medical device, which COVID-19 tests are classified as by the Food 

& Drug Administration (“FDA”). She has not returned to the USA since Sep-

tember 2021 due to the same concerns as her husband regarding the unlaw-

ful ITTR, even though Israel cancelled its testing requirement for all inbound 

travelers as of May 20, 2022.  

 Mr. and Mrs. Marcus are challenging CDC’s ITTR and the Federal Trans-

portation Mask Mandate (“FTMM”) along with three other plaintiffs. Mar-

cus v. CDC, No. 2:22-cv-2383 (C.D. Calif.). Along with one other petitioner, 

Mr. Marcus is also attacking the Transportation Security Administration 

(“TSA”)’s enforcement of the FTMM. Marcus v. TSA, No. 21-1225 (D.C. Cir.) 

 MR. ANDREADAKIS:  Kleanthis Andreadakis maintains a permanent 

residence in Tennessee but travels regularly to Greece to take care of re-

quired family business matters. His family also owns a home in Greece that 
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requires annual maintenance. He is a traveler subject to the ITTR. 

 For his Nov. 26, 2021, flight from Athens, Greece, to Newark, New Jersey, 

he was forced to submit a negative COVID-19 test due to the ITTR over his 

objections. This test cost him €60 ($67), which CDC and HHS won’t reim-

burse. Like the Marcuses, he objects to forced use of emergency or unauthor-

ized medical products and is concerned about being stranded in Greece dur-

ing his next trip there, if the ITTR is reinstated, due to the possibility a rapid 

virus test is unavailable or he receives a false positive. He also objects to the 

cost of testing, which makes traveling to his ancestral homeland more expen-

sive. Mr. Andreadakis is challenging CDC’s ITTR and FTMM. Andreadakis 

v. CDC, No. 3:22-cv-52 (E.D. Va.). Along with one other petitioner, he is also 

attacking TSA’s mask directives. Andreadakis v. TSA, No. 21-1237 (D.C. 

Cir.). 

 We obtained consent of Appellant Lucas Wall and Alisa Klein, counsel for 

the appellees, to file this brief. FRAP 29(a)(2). 

 Pursuant to FRAP 29(a)(4)(E), we certify that no party’s counsel authored 

this brief in whole or in part, no party or party’s counsel contributed money 

that was intended to fund preparing or submitting this brief, and no person 

other than the three of us contributed money that was intended to fund pre-

paring or submitting this brief. 
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V. STATEMENT OF THE ISSUES 

1. Without providing public notice or soliciting comment, on Jan. 12, 2021, 

Appellees CDC and HHS announced an order (the ITTR) requiring all pas-

sengers flying to the United States from a foreign country to get tested no 

more than three days before their flight departs and to present the nega-

tive result (or documentation of having recovered from COVID-19) to the 

airline before boarding the plane. 

2. The day after taking office (Jan. 21, 2021), President Biden issued “Exec-

utive Order Promoting COVID-19 Safety in Domestic & International 

Travel.” E.O. 13998, 86 Fed. Reg. 7,205 (Jan. 26, 2021). This Executive 

Order directed the ITTR be continued. 

3. The slightly revised ITTR (Biden Administration Version 1) took effect 

Jan. 26, 2021. 86 Fed. Reg. 7,387 (Jan. 28, 2021). 

4. Version 2 of the ITTR took effect Nov. 8, 2021. It made a minor change: 

modifying the requirement for unvaccinated flyers to get tested within one 

day of departure (keeping the mandate at three days for fully vaccinated 

passengers). 
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5. CDC amended the ITTR order again, effective Dec. 6, 2021. This is Version 

31 that was in effect until June 12, 2022: CDC Order “Requirements for 

Negative Pre-Departure COVID–19 Test Result or Documentation of Re-

covery from COVID–19 for All Airline or Other Aircraft Passengers Arriv-

ing into the United States from Any Foreign Country.” 86 Fed. Reg. 

69,256 (Dec. 7, 2021).  

6. This latest edition made another slight change: requiring all passengers, 

regardless of vaccination status, to submit a negative COVID-19 test taken 

within one day of departure. 

7. Before checking in for an international flight to the United States, the 

ITTR requires travelers to complete a “Passenger Disclosure & Attestation 

to the United States of America” form. All airlines must provide the dis-

closure to their passengers and collect the attestation prior to embarka-

tion.  

8. CDC prohibits airlines from boarding any passenger who does not submit 

the form with an accompanying negative COVID-19 test taken within one 

day of departure, which amounts to detaining and quarantining such a 

traveler in a foreign country. 

                                                 
1 These three editions (January 2021, November 2021, and December 2021) 
apply worldwide. There were prior iterations of the ITTR that applied only 
to airline passengers departing certain foreign countries. 
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9. Congress has explicitly declined to require COVID-19 testing of interna-

tional air travelers. There is no law authorizing the ITTR. 

10. CDC and HHS made it clear in repealing the Testing Requirement ef-

fective June 12 that they will reimpose it any time they deem necessary, 

meaning this case is a live controversy for the Court’s resolution. 
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VI. ARGUMENT SUMMARY 
 

 As dual citizens who frequently travel between the United States and our 

other nation of citizenship, we have an especially strong interest in ensuring 

the Testing Requirement is invalidated and can never come back. There is no 

statutory authority for CDC/HHS to require virus testing at foreign airports 

well outside U.S. jurisdiction. The agencies violated the Administrative Pro-

cedure Act (“APA”) in issuing all versions of the ITTR without providing no-

tice and allowing for public comments. The Testing Requirement is arbitrary 

and capricious; violates provisions of the Constitution and international law; 

runs afoul of the Food, Drug, & Cosmetic Act; and has no place in a free so-

ciety that proudly governs itself by the rule of law – not by fiat of the CDC 

director. 

 The district court erred in ruling the ITTR is legal and constitutional. This 

Court should reverse that judgment, declare the ITTR ultra vires, and per-

manently enjoin CDC and HHS from ever reissuing it unless Congress enacts 

specific authorization.  
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VII. ARGUMENT 

A. The International Traveler Testing Requirement is not author-
ized by the Public Health Service Act. 
 
 As part of their response to the COVID-19 pandemic, CDC and HHS is-

sued a nationwide Eviction Moratorium (“EM”) based on 42 USC § 264(a), 

which is part of the Public Health Service Act (“PHSA”). Likewise, as author-

ity for the ITTR, the agencies invoked that same statute and two regulations 

implementing it (42 CFR §§ 71.20 & 71.31(b)). 

 Numerous federal courts struck down the EM, which the Supreme Court 

sustained, holding that Congress never gave CDC the staggering amount of 

power it claims to supposedly reduce the transmission of COVID-19. This 

Court also strongly signaled it disagrees with CDC’s broad reading of                   

§ 264(a). Although not a merits decision, the dissenting judge on a 2-1 panel 

concluded CDC exceeded its authority by ordering the EM. And the two 

judges who denied a preliminary injunction wrote: “We have doubts about 

the district court’s ruling on the first factor: whether the plaintiffs are likely 

to succeed on the merits. ... the second sentence of § 264(a) appears to clarify 

any ambiguity about the scope of the CDC’s power under the first.” Brown v. 
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HHS, No. 20-14210 (11th Cir. July 14, 2021). The government did not prevail 

on the merits in any case challenging the EM.2 

 As Mr. Wall argues, the PHSA doesn’t provide CDC or HHS the power to 

issue any orders, as the ITTR is labeled. App. 533. It may only issue regula-

tions. “The term ‘regulations’, except when otherwise specified, means rules 

and regulations made by [CDC] with the approval of the [HHS] Secretary." 

42 USC § 201(d). Rules and regulations are codified in the Code of Federal 

Regulations. Orders are not. Since the ITTR is an order and is not published 

in the CFR, it’s automatically ultra vires. 

 Should the Court continue its analysis, however, we further support Mr. 

Wall’s assertion that virus testing does not comport to the statute’s allowance 

for CDC to require the “inspection … of animals or articles found to be so 

infected or contaminated as to be sources of dangerous infection to human 

beings.” 42 USC § 264(a). 

 The district court erred in determining that “Adding even more obscurity 

to the statutory text, Section 361 does not define those listed terms in 

subsection (a), including, as is pertinent here, the words ‘sanitation’ and 

                                                 
2 Tiger Lily v. HUD, No. 2:20-cv-2692, 2021 WL 1171887 (W.D. Tenn. Mar. 
15, 2021), aff’d 5 F.4th 666 (6th Cir. 2021); Alabama Ass’n of Realtors v. 
HHS, No. 20-cv-3377 (D.D.C. May 5, 2021), aff’d 141 S.Ct. 2485 (2021); Sky-
works v. CDC, No. 5:20-cv-2407 (N.D. Ohio March 10, 2021); and Terkel v. 
CDC, No. 6:20-cv-564, 2021 WL 742877 (E.D. Tex. Feb. 25, 2021). 
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‘inspection.’ … Because both terms have multiple permissible meanings, they 

are inherently ambiguous.” App. 465.  

 But there’s nothing ambiguous about the language Congress used in this 

section. “Inspection” only applies to animals and articles. The use of the exact 

words “human beings” in the same sentence of § 264(a) conclusively shows 

Congress did not conceive the word “animals” as including humans.  

 The context of the word “inspection” also clearly shows it doesn’t apply to 

people. The statute permits CDC to issue regulations (not orders) for “inspec-

tion, fumigation, disinfection, sanitation, pest extermination, destruction of 

animals or articles found to be so infected or contaminated as to be sources 

of dangerous infection to human beings…” 42 USC § 264(a). None of the 

other items listed in this sentence would ever apply to humans. So why would 

the district court believe that “inspection” would be the sole outlier and apply 

to airline passengers? “[T]he meaning of a word cannot be determined in 

isolation, but must be drawn from the context in which it is used.” Deal v. 

United States, 508 U.S. 129, 132 (1993). See also Hibbs v. Winn, 542 U.S. 88, 

101 (2004). 

 We also look to the other parts of § 264 for guidance on whether “inspec-

tion” may apply to humans. In other sections authorizing regulations CDC 

may promulgate to control disease spread among people, authority is given 
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for “examination … of individuals.” 42 USC § 264(c) (emphasis added). The 

next part is titled “Apprehension and examination of persons reasonably be-

lieved to be infected.” 42 USC § 264(d) (emphasis added). “Regulations pre-

scribed under this section may provide for the apprehension and examina-

tion of any individual reasonably believed to be infected with a communica-

ble disease… Such regulations may provide that if upon examination any 

such individual is found to be infected.” 42 USC § 264(d)(1) (emphases 

added).   

 Moving down two sections, we again see the term “examination” used in 

connection with people, not the word “inspection,” and once more CDC is 

only given power to promulgate regulations, not issue orders: CDC’s director 

“is authorized to provide by regulations for the apprehension and examina-

tion, in time of war, of any individual… Such regulations may provide that if 

upon examination any such individual is found to be so infected, he may be 

detained…” 42 USC § 266 (emphasis added). 

 The district court examined in great detail 1940s dictionaries to ascertain 

the meaning of the word “inspection,” ignorng the clear statuatory context 

that “inspection” is only permitted of anmials and articles whereas testing of 

human beings for viruses is an “examination” measure permitted only if a 

person is “reasonably believed to be infected with a communicable disease…” 
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42 USC § 264(d)(1). Regardless of whether the Court holds that testing qual-

ifies as “inspection” or “examination,” it’s essentially a moot point because 

forcing every airline passenger flying to America to get a virus test fails the 

statute’s clear requirement that CDC may only require this for someone “rea-

sonably believed to be infected.”    

 The district court went out of its way to find certain dictionaries that con-

tain extremely long, multi-part definitions of “inspection” in a clear effort to 

find some justification for upholding the ITTR. App. 466-467. But it should 

have relied on more concise defintions that fail to include testing humans for 

a virus. Inspection is “the act of looking at something carefully, or an official 

visit to a building or organization to check that everything is correct and 

legal.” Cambridge Advanced Learner's Dictionary & Thesaurus (emphases 

added).3 Three Cambridge dictionaries referenced on this webpage contain 

17 examples of sentences using the word “inspection.” These all refer to 

things such as buildings, hospitals, passports, luggage, aircraft, fields, 

engines, letters, elevators, etc. None a single example refers to people, and 

certainly not testing people for a virus. 

 Other sources also refer to objects, not people.  

                                                 
3 https://dictionary.cambridge.org/us/dictionary/english/inspection  
(visited July 2, 2022)  
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“An inspection involves checking something, i.e., examining and 
assessing something. We may inspect a building or organization 
to make sure that it meets specific standards. … inspection is the 
critical appraisal of materials, items, or systems… The inspectors 
determine whether the item or material is in proper condition 
and of the right quantity. They also determine whether it 
conforms to the company’s, industry’s, local, or national rules 
and regulations.” Market Business News (emphases added).4  
 

 “[T]he act of looking at something closely in order to learn more about it, 

to find problems, etc.: the act of inspecting something.” Britannica 

Dictionary (emphases added).5 Inspection is “The act by a regulatory 

authority of conducting an official review of documents, facilities, records, 

and any other resources that the authority deems to be related to the clinical 

trial…” Segen’s Medical Dictionary.6 A legal dictionary defines “medical 

inspection” as “a complete inspection of a person by a doctor using only 

the naked eye…” World Law Dictionary (emphasis added).7 COVID-19, of 

course, can’t be detected with the naked eye; it requires a test, which is not 

                                                 
4 https://marketbusinessnews.com/financial-glossary/inspection-defini-
tion-meaning (visited July 2, 2022) 
 
5 https://www.britannica.com/dictionary/inspection (visited July 2, 2022) 
 
6 https://medical-dictionary.thefreedictionary.com/inspection (visited July 
2, 2022) 
 
7 https://dictionary.translegal.com/en/medical-inspection/noun (visited 
July 2, 2022) 
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an “inspection.” “Inspection is an act limited to what one can observe 

visually…” Yale School of Medicine (emphasis added).8 

 The Court should focus on how the terms are used in our society. A 

coroner, for example, is also called a “medical examiner,” not a “medical 

inspector.” We don’t schedule an “annual inspection” with our doctor. We go 

for an “annual exam.”   

 Importantly for the Court’s analysis, as Mr. Wall correctly notes, the ITTR 

does not contain the word “inspection.” App. 532-538. This justification for 

CDC’s action was only raised by its lawyers during litigation. But “agencies 

are not entitled to deference for interpretations offered by their counsel in 

legal briefs.” Shea v. Clinton, 850 F.Supp. 2d 153, 161 (D.D.C. 2012). 

 CDC’s own definitions illustrate the farce of its belated claim that “inspec-

tion” applies to humans. Indeed, the agency itself uses the word “examina-

tion” to refer to people and specifically to virus testing: 

“Medical examination means the assessment of an individual by 
an authorized and licensed health worker to determine the indi-
vidual's health status and potential public health risk to others 
and may include the taking of a medical history, a physical exam-
ination, and collection of human biological samples for 
laboratory testing as may be needed to diagnose or confirm 
the presence or extent of infection with a quarantinable com-
municable disease.” 42 CFR § 71.1 (italics original; bold/italics 
emphasis added). 

                                                 
8 https://www.jove.com/v/10119/observation-and-inspection (visited July 
2, 2022) 
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 Whereas CDC’s definitions only use the term “inspection” to apply to ves-

sels: “Deratting Certificate means a certificate issued under the instructions 

of the Director, in the form prescribed by the International Health Regula-

tions, recording the inspection and deratting of the ship.” Id. (italics origi-

nal). 

 Congress has never enacted into law a requirement that airline travelers 

undergo virus testing before departing a foreign country. Executive agencies 

may not exercise their authority in a manner that is inconsistent with the 

administrative structure that Congress has created. Mandatory virus testing 

means CDC is imposing, for those unable to obtain a rapid COVID-19 nega-

tive test within a day of their flight – quarantine and detention of travelers 

in foreign nations, where it lacks jurisdiction. The statute CDC relies on to 

justify the requirement permits no such thing. Virus testing is not an enu-

merated measure in 42 USC § 264(a). 

 “[B]efore deferring to an administrative agency’s statutory interpretation, 

courts ‘must first exhaust the traditional tools of statutory interpretation and 

reject administrative constructions’ that are contrary to the clear meaning of 

the statute.” Black v. Pension Benefit Guar. Corp., 983 F.3rd 858, 863 (6th 

Cir. 2020). 
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B. Regulations cited by CDC to justify the International Traveler 
Testing Requirement do so such thing. 
 
 Regulations cited in CDC’s ITTR order don’t help its case at all, a fact the 

district court did not address. Let’s begin with 42 CFR § 71.20. It authorizes 

CDC’s director to “conduct public health prevention measures, at U.S. ports 

of entry or other locations, through non-invasive procedures as defined in 

section 71.1 to detect the potential presence of communicable diseases.” The 

government argued below that the phrase “or other locations” authorizes 

CDC to require virus testing in foreign countries. At first glance, that argu-

ment might seem plausible. But there are two problems. First, this regulation 

was promulgated by CDC citing its legal authority under 42 USC §§ 264 & 

265. 82 Fed. Reg. 6,890 (Jan. 19, 2017). As discussed above, neither statutory 

provision allows for virus testing in foreign nations.  

 Second, “Non-invasive means procedures conducted by an authorized 

public health worker (i.e., an individual with education and training in the 

field of public health) or another individual with suitable public health train-

ing…” 42 CFR § 71.1 (italics original). But CDC has no way to control whether 

the tens of thousands of people around the globe conducting COVID-19 test-

ing for passengers to comply with the ITTR are “authorized public health 

worker[s]” who have “education and training in the field of public health.” 

Mr. Wall argued this point below, which CDC failed to rebut and the district 

USCA11 Case: 22-11532     Date Filed: 07/05/2022     Page: 23 of 45 



17 

court did not address. In fact, the lower court didn’t discuss the regulations 

CDC relied on at all in its judgment.  

 Now let’s look at the second regulation cited: 42 CFR § 71.31(b). It pro-

vides that CDC’s director “may require detention of a carrier until the com-

pletion of the measures outlined in this part that are necessary to prevent the 

introduction or spread of a communicable disease.” Since virus testing in for-

eign nations isn’t authorized by 42 USC §§ 264 & 265 nor any regulation un-

der 42 CFR Part 71, this regulation doesn’t justify the Testing Requirement. 

If it applied, it would only permit CDC to detain an airplane once it arrives 

in the United States and, perhaps, force all the passengers to undergo 

COVID-19 testing at the U.S. port of entry. This rule simply doesn’t apply in 

foreign nations. 

 

C. The International Traveler Testing Requirement is an im-
proper delegation of legislative power. 
  
 If the Court upholds the lower court’s decision that the Public Health Ser-

vice Act does authorize the ITTR, then it must declare the PHSA unconstitu-

tional as an improper delegation of legislative power by Congress to the Ex-

ecutive Branch. Under the Nondelegation Doctrine, Congress may not trans-

fer legislative power to the Executive Branch. Acts of Congress must supply 

an intelligible principle to guide the executive’s rulemaking authority. 
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 If the Court finds it does authorize the ITTR, PHSA § 361 (42 USC § 264) 

violates Article I’s Vesting Clause because Congress delegated legislative 

power to CDC and HHS with no intelligible principle to guide their discre-

tion. That section authorizes CDC “to make and enforce such regulations as 

in [its] judgment are necessary to prevent the introduction, transmission, or 

spread of communicable diseases … from one State or possession into any 

other State or possession.” 42 USC § 264(a). The statute further provides that 

CDC may take certain specific measures as well as “other measures, as in [its] 

judgment may be necessary.” Id.  

 The district court erred in permitting the expansiveness of § 264(a):  

“It follows that the second sentence does not limit the scope of 
the first; such a construction would not only conflict with the ex-
pansive grant of power in the first sentence, but it would also 
read restrictive language into the second. … That is, the second 
sentence is not an exhaustive list; it is merely a list of examples 
or suggestions.” App. 463-464 (emphasis original).  
 

 It entirely failed to address Mr. Wall’s nondelegation argument, and is at 

odds with how other courts interpret 42 USC § 264(a). 

“This kind of catchall provision at the end of a list of specific 
items warrants application of the ejusdem generis canon, which 
says that ‘where general words follow specific words in a statu-
tory enumeration, the general words are construed to embrace 
only objects similar in nature to those objects enumerated by the 
preceding specific words.’ Circuit City Stores, Inc. v. Adams, 532 
U.S. 105, 114-15 (2001) (citation omitted). The residual phrase in 
§ 264(a) is ‘controlled and defined by reference to the enumer-
ated categories … before it,’ Id. at 115, such that the ‘other 
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measures’ envisioned in the statute are measures like ‘inspection, 
fumigation, disinfection, sanitation, pest extermination’ and so 
on, 42 U.S.C. § 264(a).” Tiger Lily v. HUD, 992 F.3d 518 (6th Cir. 
2021). 
 

 If § 264 is so broad as to authorize the ITTR, then Congress provided no 

intelligible principle to guide CDC’s discretion to take actions that “are” or 

“may be necessary” to “prevent the introduction, transmission, or spread of 

communicable diseases.” Vesting CDC with such broad authority without an 

intelligible principle violates the Nondelegation Doctrine. The Sixth Circuit 

also noted the law doesn’t give CDC the power to issue orders that aren’t 

published in the Code of Federal Regulations. 

“[§ 264(a)] does not grant the CDC the power it claims. … [T]he 
first sentence grants the Secretary rulemaking authority. 
But that authority is not as capacious as the government con-
tends. When we interpret statutes, we must give effect to each 
clause and word. … Plainly, the second sentence narrows the 
scope of the first. … There is no clear expression of congressional 
intent in § 264 to convey such an expansive grant of agency 
power, and we will not infer one. … [CDC’s] interpretation is both 
textually implausible and constitutionally dubious.” Id. 
(emphases added). 
 

 

D. The International Traveler Testing Requirement violates the 
APA’s requirements for notice and comment. 
 

 The ITTR affects our legal rights and obligations because it prevents us 

from flying into the USA without obtaining an expensive, time-consuming, 

and sometimes unreliable COVID-19 test. But we were not given notice nor 
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the opportunity to comment before the Testing Requirement’s various ver-

sions went into effect. 

“CDC did not allow for public participation through notice and 
comment before issuing the Mask Mandate. Accordingly, prom-
ulgation of the Mandate violated the APA unless an exception to 
the ordinary rulemaking procedure applies. … Besides its brief 
reference to the pandemic, the Mandate makes no effort to ex-
plain its reasoning that there was an exceptional circumstance at 
the time it implemented the [order]. … Nor is the Mandate's in-
vocation of good cause sufficient for the Court to find that the 
CDC engaged in reasoned decisionmaking when it found good 
cause.” HFDF. 
 

 The district court in this case got it wrong in holding that “the good cause 

exception is not limited to emergencies; it applies when ‘delay would do real 

harm.’” App. 479. But it cited no evidence that delaying the ITTR would have 

done any harm at all. The Testing Requirement never stopped new corona-

virus variants from entering the United States, in large part since it only ap-

plied to airline passengers and not the (many more) people entering the USA 

by land and sea. 

“Furthermore, even for a good cause, including a cause that is 
intended to slow the spread of Covid-19, Defendants cannot go 
beyond the authority authorized by Congress. See Ala. Ass’n of 
Realtors, 141 S. Ct. at 2488-89; see also Missouri v. Biden, Case 
No. 4:21-cv-1329 at *3-4 (E.D. Mo. Nov. 29, 2021) (holding that 
Congress must provide clear authorization if delegating the exer-
cise of powers of ‘vast economic and political significance,’ if the 
authority would ‘significantly alter the balance between federal 
and state power,’ or if the ‘administrative interpretation of a stat-
ute invokes the outer limits of Congress’ power’). Accordingly, 
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the Court finds that the president exceeded his authority...” Ken-
tucky v. Biden, No. 3:21-cv-55 (E.D. Ky. Nov. 30, 2021) (enjoin-
ing vaccine mandate for federal contractors). See also Georgia v. 
Biden, No. 1:21-cv-163 (S.D. Ga. Dec. 7, 2021) (same). 
 

 Had CDC permitted comments as required, thousands of dual citizens 

such as ourselves would have likely objected because the requirement is an 

unreasonable restriction on our constitutional right to travel and our right to 

enter and leave our countries of citizenship under international law. 

 We join Mr. Wall’s contention that good cause did not excuse CDC’s fail-

ure to comply with the notice-and-comment process for the ITTR because 

the agency had a full year to give notice, solicit comments, respond to those 

comments, and publish a regulation (not an order) in the Code of Federal 

Regulations from the date the secretary of health and human services de-

clared COVID-19 a national emergency (Jan. 31, 2020) until the date the 

ITTR first took effect in January 2021. And Version 3 of the ITTR took effect 

in December 2021, nearly two years into the pandemic, again without any 

public comment.  

 “Notice and comment can only be avoided in truly exceptional emergency 

situations, which notably, cannot arise as a result of the agency’s own delay.” 

Wash. All. of Tech. Workers v. DHS, 202 F. Supp. 3d 20, 26 (D.D.C. 2016). 

An agency may not “show an emergency” when it “ha[s] been aware of the 

problem” but “nonetheless failed to take action.” Id. “[I]t is too late for the 
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State to defend extreme measures with claims of temporary exigency, if it 

ever could.” South Bay United Pentecostal Church v. Newsom, 141 S.Ct. 716 

(2021) (Gorsuch, J.).  

 

E. The ITTR is arbitrary and capricious because CDC and HHS fail 
to: explain why it doesn’t apply to travelers entering by land and 
sea, acknowledge it imposes significant financial and time bur-
dens on travelers for no discernable benefit, and consider that the 
policy can leave American citizens detained abroad indefinitely. 
 
 CDC and HHS failed to consider the burden of requiring all airline pas-

sengers to obtain a negative COVID-19 test within one day of departure. The 

district court ignored that the agencies never explained why the ITTR applies 

only to air travel, not to those entering the United States by land or sea. 

“CDC's failure to explain its reasoning is particular problematic here. At the 

time when the CDC issued the Mandate the COVID-19 pandemic had been 

ongoing for almost a year and COVID-19 case numbers were decreasing.” 

HFDF. 

 CDC and HHS have not presented any evidence that air travelers pose a 

greater risk of bringing COVID-19 into the country than land and sea passen-

gers. Numerous COVID-19 outbreaks among immigrants detained by the 

U.S. Border Patrol along the Mexican border as well as passengers and crew 

aboard cruiseships docking in the United States illustrate this point.  
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 Agency action is arbitrary and capricious if it is not “reasonable and rea-

sonably explained.” Ind. Boxcar Corp. v. R.R. Ret. Bd., 712 F.3d 590, 591 

(D.C. Cir. 2013). CDC and HHS never tried to explain why the ITTR only ap-

plies to air travel when airplanes are much less likely to be a source of 

COVID-19 spread than travelers arriving by land and sea. App. 1,091-1,115. 

 Notably the Testing Requirement applies to all travelers, regardless of 

whether they are vaccinated, have naturally immunity, or are presently in-

fected with coronavirus. 

“Congress directed the actions set forth in Section 361 to certain 
animals or articles, those so infected as to be a dangerous 
source of infection to people. On the face of the statute, the 
agency must direct other measures to specific targets ‘found’ 
to be sources of infection – not to amorphous disease 
spread but, for example, to actually infected animals, or at least 
those likely to be...” Skyworks. (emphases added). 
 

 The ITTR imposes significant financial and time burdens on international 

air travelers. However, there is no benefit as the purported reason for the 

latest ITTR version – to stop the Omicron variant from entering the United 

States – was nonsense because it was already widely circulating domestically 

in December 2021 and would soon set record highs for daily positive COVID-

19 tests in January 2022. 

“[T]his all assumes that COVID-19 poses any significant danger 
to workers to begin with; for the more than 78% of Americans 
aged 12 and older either fully or partially inoculated against it, 
the virus poses – the Administration assures us – little risk at 
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all.) See, e.g., 86 Fed. Reg. 61,402, 61,402-03 (‘COVID-19 vac-
cines authorized or approved by [FDA] effectively protect vac-
cinated individuals against severe illness and death from COVID-
19.’). … The Mandate is staggeringly overbroad. … one constant 
remains – the Mandate fails almost completely to address, or 
even respond to, much of this reality and common sense.” BST 
Holdings v. OSHA, 17 F.4th 604 (5th Cir. 2021). 
 

 If a passenger is in a country or region where rapid COVID-19 testing is 

not available and it’s impossible to obtain a test result within a day of depar-

ture, the ITTR prohibits that person (including U.S. citizens) from flying to 

the United States indefinitely. When an American citizen visits a foreign 

country, he/she has no guarantee that he/she will ever be able to return 

home due to the ITTR’s stringent one-day testing requirement.  

 Unavailability of rapid testing is hardly speculative. It has occurred in nu-

merous countries during the pandemic including right here in the United 

States. Samples of news reports from January 2022: “[T]he U.S. finds itself 

in the midst of yet another coronavirus test shortage, with consumers facing 

limited sales at retailers and long lines at testing centers.” “The confusion has 

frustrated some public health professionals who say there simply aren't 

enough kits to permit people who are sick, those exposed to someone who 

has been infected with the virus, and people who want to travel and attend 

gatherings to get tested.” President Biden admitted finding rapid COVID-19 
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tests is a “real challenge” and “the need is great to do more in terms of the 

rapid tests and the availability of [them].”  

 CDC does not reimburse expenses as a result of canceled or delayed travel 

because of the Testing Requirement. CDC won’t pay travelers the costs of 

new plane tickets, lodging, meals, and other expenses as a result of being de-

tained in a foreign country if virus testing isn’t available or a false positive is 

received. CDC also does not reimburse travelers for COVID-19 testing fees, 

which can cost as much as $200 depending on the location and type of test. 

If an airline passenger pays $200 for a coronavirus test and the results do 

not come back within a day, he/she must then pay $200 for another virus 

test while detained abroad – with no guarantee the results will come in time. 

 If a flight is canceled or delayed until the next day, an airline passenger is 

forced to obtain another expensive COVID-19 test. The ITTR makes no ex-

ceptions for situations like this wholly outside passengers’ control. 

 Airlines, hotels, chambers of commerce, and many others have described 

the enormous problems with the ITTR: “Pre-departure testing is no longer 

an effective measure in protecting the United States from COVID-19. This 

requirement provides little health benefit, yet discourages travel by imposing 

an additional cost, as well as a fear of being stranded overseas.” App. 1,088. 
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 Another problem is that there is no evidence that PCR tests – a common 

COVID-19 testing method – are reliable.9 An American airline passenger 

subject to the ITTR could receive a false positive and then be detained by 

CDC in a foreign nation, banned for no reason from returning to his/her 

country of citzenship. 

 CDC Director Dr. Rochelle Walensky admitted in December 2021 that 

“The newly updated CDC guidelines don’t require testing at the end of 

isolation because PCR tests can stay positive for up to 12 weeks,” well after a 

person is able to spread the virus to others.10 

 Finally, CDC and HHS  did not explain that airplanes are among the safest 

places you can be during the pandemic due to high-efficiency filters that 

bring fresh air into the cabin every 3-4 minutes. App. 1,091-1,115. Aircraft 

cabins have more sterile air than many hospital operating rooms. Most 

importantly, there have not been any reported outbreaks of COVID-19 at 

airports or on board aircraft. Therefore, targeting only air travel with the 

ITTR is arbitrary and capricious. 

 
 

                                                 
9 https://www.brightworkresearch.com/understanding-the-pcr-test-and-
how-there-was-never-a-reliable-test-for-covid (visited July 3, 2022) 
 
10 https://abc7ny.com/omicron-variant-covid-19-testing-pcr-test-corona-
virus-isolation/11402303 (visited July 3, 2022) 
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F. The International Traveler Testing Requirement interferes 
with Americans’ constitutional right to travel internationally. 
 
 The ITTR imposes impermissible government restrictions on our consti-

tutional right to travel. This is especially a concern because we are dual citi-

zens of the United States and another country. If we are abroad and can’t 

obtain a rapid COVID-19 test, we are prohibited from flying home to the 

United States despite holding a U.S. passport. But  

“a United States citizen has a right to re-enter the United States. 
… a U.S. citizen’s right to re-enter the United States entails more 
than simply the right to step over the border after having arrived 
there. See, e.g., Newton v. INS, 736 F.2d 336, 343 (6th Cir. 1984) 
(noting that citizens ‘have the right to return to this country at 
any time of their liking’ (emphasis added)). At some point, gov-
ernmental actions taken to prevent or impede a citizen from 
reaching the border infringe upon the citizen’s right to re-enter 
the United States.” Mohamed v. Holder, 995 F. Supp. 2d 520, 
536-537 (E.D. Va. 2014). 
 

 The right of international travel is constitutionally protected. When an or-

der “impinges upon a constitutionally protected personal liberty, ... the Gov-

ernment has the burden of demonstrating that [it] is a necessary … method 

of enforcement.” Maehr v. Dep’t of State, 5 F.4th 1100, 1108-09 (10th Cir. 

2021), cert. denied 142 S.Ct. 1123 (2022). Here the ITTR fails the “necessary” 

test because CDC and HHS never demonstrated that virus testing only for 

airline passengers is a plausible way of keeping COVID-19 variants out of the 

United States. 
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 “It might be suggested that a prospective airline passenger will not actu-

ally be deprived of his right to travel because there are alternative means of 

travel available. We do not find this argument persuasive ‘since, in many sit-

uations, flying may be the only practical means of transportation.’” United 

States v. Kroll, 481 F.2d 884, 887 (8th Cir. 1973). There are no other reason-

able modes of traveling between the United States, Greece, Israel, and most 

other foreign countries besides airplanes. 

 “This freedom of movement is the very essence of our free soci-
ety, setting us apart. Like the right of assembly and the right of 
association, it often makes all other rights meaningful – know-
ing, studying, arguing, exploring, conversing, observing, and 
even thinking. Once the right to travel is curtailed, all other rights 
suffer... Even though the governmental purpose be legitimate 
and substantial, that purpose cannot be pursued by means that 
broadly stifle fundamental personal liberties when the end can 
be more narrowly achieved. … We cannot exercise and enjoy cit-
izenship in world perspective without the right to travel abroad; 
and I see no constitutional way to curb it…” Aptheker v. Secre-
tary of State, 378 U.S. 500 (1964) (Douglas, J., concurring). 
 

 Strict scrutiny must apply in this case because CDC, through enforcement 

of the unlawful Testing Requirement, disparately impacts the freedom of 

movement compared to analogous activities that are not constitutionally 

protected. 

“In cases implicating this form of ‘strict scrutiny,’ courts nearly 
always face an individual's claim of constitutional right pitted 
against the government's claim of special expertise in a matter of 
high importance involving public health or safety. It has never 
been enough for the State to insist on deference or demand that 
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individual rights give way to collective interests. Of course we are 
not scientists, but neither may we abandon the field when gov-
ernment officials with experts in tow seek to infringe a constitu-
tionally protected liberty. The whole point of strict scrutiny is to 
test the government’s assertions, and our precedents make plain 
that it has always been a demanding and rarely satisfied stand-
ard. … Even in times of crisis – perhaps especially in times of cri-
sis – we have a duty to hold governments to the Constitution.” 
South Bay (Gorsuch, Thomas, and Alito, JJ., concurring). 
 

 The government doesn’t control when citizens may travel, for what pur-

pose, or using what mode. This right is reserved to the people by the Consti-

tution.  

“That the right to international travel is deeply woven into our 
history and tradition is hard to deny. The Magna Carta estab-
lished that it ‘shall be lawful for any man to leave and return to 
our kingdom unharmed and without fear, by land or water, pre-
serving his allegiance to us, except in time of war, for some short 
period, for the common benefit of the realm.’ Similar notions ap-
pear in Blackstone: ‘By the common law, every man may go out 
of the realm for whatever cause he pleaseth, without obtaining 
the king's leave ....’ The colonists carried this tradition forward 
by citing British restraints on movement both between the colo-
nies and beyond as causes for the Revolutionary War. … To per-
mit the government power to deny its citizens access to the out-
side world without a strong reason to do so seems inimical to the 
liberty that is every American's birthright. … the right to interna-
tional travel is implicit in the basic liberty protected by due pro-
cess. … In light of the ‘history and tradition [that] guide and dis-
cipline’ the inquiry, there is strong reason to conclude that the 
right of international travel cannot be substantially limited with-
out passing muster under some form of heightened scrutiny.” 
Maehr at 1110-12 (internal citations omitted). 
 

 “Freedom to leave a country or a hemisphere is as much a part of liberty 

as freedom to leave a State.” Shachtman v. Dulles, 225 F.2d 938, 944 (D.C. 
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Cir. 1955) (Edgerton, J., concurring).  

“[I]t is difficult to see where, in principle, freedom to travel out-
side the United States is any less an attribute of personal liberty. 
Especially is this true today, when modern transportation has 
made all the world easily accessible and when the executive and 
legislative departments of our government have encouraged a 
welding together of nations and free intercourse of our citizens 
with those of other friendly countries. Personal liberty to go 
abroad is particularly important to an individual whose liveli-
hood is dependent upon the right to travel…” Bauer v. Acheson, 
106 F. Supp. 445, 451 (D.D.C 1952). 
 
“[A] citizen's right to be in the United States is obstructed if he or 
she cannot travel to the United States from an international des-
tination. … There is much to warrant extending the fundamental 
right to travel or movement to include international travel. As 
Plaintiff correctly observes, the right to international travel is 
recognized by international agreements to which the United 
States is a party, and in today's world, restricting a person's right 
to international travel can, in some circumstances, have as pro-
found an adverse effect on a person's ability to exercise other lib-
erty interests as a restriction on the right to interstate travel. As 
the Court has previously observed, interstate and international 
travel are increasingly seamless and we can no longer reasonably 
view interstate and international travel as discrete and separable 
activities.” Mohamed v. Holder, 266 F. Supp. 3d 868, 878 (E.D. 
Va. 2017). 
 
“Although there are viable alternatives to flying for domestic 
travel within the continental United States such as traveling by 
car or train, the Court disagrees with Defendants' contention that 
international air travel is a mere convenience in light of the real-
ities of our modern world. Such an argument ignores the numer-
ous reasons that an individual may have for wanting or needing 
to travel overseas quickly such as the birth of a child, the death 
of a loved one, a business opportunity, or a religious obligation. 
… The Court also disagrees with Defendants' assertion that all 
modes of transportation must be foreclosed before any infringe-
ment of an individual's due-process right to international travel 
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is triggered. … With perhaps the exception of travel to a small 
number of countries in North and Central America, a prohibition 
on flying turns routine international travel into an odyssey that 
imposes significant logistical, economic, and physical demands 
on travelers. … the Court concludes on this record that Plaintiffs 
have constitutionally protected liberty interests in traveling in-
ternationally by air… The Court concludes international travel is 
not a mere convenience or luxury in this modern world. Indeed, 
for many international travel is a necessary aspect of liberties sa-
cred to members of a free society.” Latif v. Holder, 28 F. Supp. 
3d 1134, 1148 (D. Or. 2014) (emphasis original). 

 
 
G. The ITTR violates the International Covenant on Civil & Politi-
cal Rights by interfering with several fundamental human rights 
established by treaty. 
 
 Like our Constitution, international human-rights law guarantees the 

right to liberty of movement:  

“1. Everyone lawfully within the territory of a State shall, within 
that territory, have the right to liberty of movement ... 2. Every-
one shall be free to leave any country, including his own. 3. The 
above-mentioned rights shall not be subject to any restrictions 
except those which are provided by law… 4. No one shall be 
arbitrarily deprived of the right to enter his own coun-
try.” ICCPR Art. 12 (emphasis added); 999 U.N.T.S. (adopted by 
the U.S. on Sept. 8, 1992); App. 656-657. 
 

 As recognized in the ITTR, most – if not all – COVID-19 tests are experi-

mental medical products authorized by FDA only for emergency use. The 

federal government provides rapid-test kits to U.S. citizens at no cost 

through the mail. However, these tests are issued by FDA under an EUA, 

making their use optional. They are also not accepted by airlines to comply 
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with the ITTR because they are self-administered, with no paperwork from a 

doctor’s office, hospital, clinic, or testing center to confirm the specimen. 

 Not only does forced use of an emergency medical product without our 

consent violate the Food, Drug, & Cosmetic Act, it breaks America’s commit-

ment to basic human rights under international law: “[N]o one shall be sub-

jected without his free consent to medical or scientific experimentation.” IC-

CPR Art. 7; App. 654. 

 Congress has not passed a law requiring airline passengers be refused 

transportation unless they present a negative COVID-19 test. However, “No 

one shall be deprived of his liberty except on such grounds and in accordance 

with such procedure as are established by law.” ICCPR Art. 9; App. 655. 

 “[N]ot all international law obligations automatically constitute binding 

federal law enforceable in United States courts” and although treaties “may 

comprise international commitments” they “are not domestic law unless 

Congress has either enacted implementing statutes or the treaty itself 

conveys an intention that it be ‘self-executing’...” Medellin v. Texas, 552 U.S. 

491, 504 (2008) (emphasis added). 

 Some courts have held that the ICCPR is not “self-executing.” However, 

Congress specifically provides that in carrying out all federal aviation laws, 

the Executive Branch “shall act consistently with obligations of the United 
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States Government under an international agreement.” 49 USC § 40105 

(b)(1)(A). This makes the ICCPR binding law when it concerns the aviation 

sector. 

 

H. The International Traveler Testing Requirement violates the 
Food, Drug, & Cosmetic Act. 
 

 CDC and HHS acknowledge that rapid COVID-19 tests used by travelers 

to comply with the ITTR are authorized by FDA only for emergency use, or 

have no authorization whatsoever since they are obtained by passengers in 

foreign countries, where FDA has no control over the quality of the tests. “Vi-

ral Test means a viral detection test for current infection (i.e., a nucleic acid 

amplification test or a viral antigen test) cleared, approved, or issued an 

emergency use authorization (EUA) by the U.S. Food and Drug Ad-

ministration…” App. 534 (emphasis added). 

 Since the ITTR only applies in foreign countries, there is no way for an 

airline passenger to determine if FDA, which lacks jurisdiction outside the 

United States, authorizes a testing procedure. CDC and HHS have no ability 

to verify the authenticity and reliability of COVID-19 tests manufactured 

abroad. An executive agency, no matter its own authority, may not issue 

edicts that are contrary to statutes enacted by Congress such as the FDCA. 

 The ITTR violates the FDCA by not giving passengers our right “to accept 
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or refuse administration of the [EUA] product…” 21 USC § 360bbb-3 (e)(1) 

(A)(ii)(III). “Nothing in this section provides the [HHS] Secretary any au-

thority to require any person to carry out any activity that becomes lawful 

pursuant to an authorization under this section…” 21 USC § 360bbb-3(l).  

 CDC is not entitled to Chevron deference on the ITTR because it does not 

administer the FDCA, and therefore it has no authority to issue an order that 

overrides a statute enacted by Congress. Chevron deference “is not due un-

less a court, employing traditional tools of statutory construction, is left with 

an unresolved ambiguity.” Turner v. Bristol, 2021 U.S. Dist. LEXIS 178062 

at *21 (M.D. Fla. Sept. 20, 2021). The scope of CDC and HHS’ authority is 

not ambiguous. The agency may not issue directives that violate laws codified 

in the U.S. Code. 

 There’s good reason for these statutes prohibiting forced use of EUA med-

ical devices. Requirements for emergency products are waived for, among 

other things, “current good manufacturing practice otherwise applicable to 

the manufacture, processing, packing … of products subject to regulation un-

der this chapter…” 21 USC § 360bbb-3 (e)(3)(A). The FDCA is consistent with 

HHS regulations requiring that participants in trials of experimental medical 

devices must be informed that “participation is voluntary, refusal to partici-

pate will involve no penalty…” 45 CFR § 46.116 (a)(8) (emphasis added). 
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VIII. CONCLUSION 

 This Court should not allow such a broad reading of 42 USC § 264(a) that 

would permit CDC to force all air travelers to endure virus testing in a foreign 

nation or be detained indefinitely. The ITTR also suffers from numerous 

other legal deficiencies.  

“Not only is there no evidence that the applicants have contrib-
uted to the spread of COVID-19 but there are many other less re-
strictive rules that could be adopted to minimize the risk to pub-
lic interests. Finally, it has not been shown that granting the ap-
plications will harm the public. As noted, the State has not 
claimed that attendance at the applicants’ services has resulted 
in the spread of the disease. And the State has not shown that 
public health would be imperiled if less restrictive measures were 
imposed.” Roman Cath. Diocese of Brooklyn v. Cuomo, 141 S.Ct. 
63 (2020). 
 

 Government “actors have been moving the goalposts on pandemic-related 

sacrifices for months, adopting new benchmarks that always seem to put res-

toration of liberty just around the corner.” South Bay (Gorsuch, J.).  

 The district court improperly applied the Constitution, laws, and regula-

tions in evaluating the legality of the Testing Requirement. As dual citizens 

who travel to/from the United States often, we join Mr. Wall in urging rever-

sal and pray the Court permanently enjoins CDC and HHS from ever reim-

posing the ITTR. 
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Respectfully submitted this 5th day of July 2022. 
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