
 
August 29, 2022 
 
Deborah Hunt  
Clerk, United States Court of Appeals for the Sixth Circuit  
540 Potter Stewart United States Courthouse  
100 East Fifth Street  
Cincinnati, Ohio 45202 
 
Filed Electronically  
 

Re:  Rule 28(j) supplemental citation of authority in Commonwealth of Kentucky 
v. Biden, No. 21-6147 (6th Cir.) 

 
Dear Ms. Hunt:  
 

The Appellees notify the Court of Georgia v. President of the United States, --- F.4th ---, 
2022 WL 3703822 (11th Cir. Aug. 26, 2022), in which the Eleventh Circuit affirmed the issu-
ance of a preliminary injunction against the same vaccine mandate at issue here. Id. at *17 
(opinion of Grant, J.). 

 
The lead opinion determined that “[n]othing in the [Procurement] Act contemplates 

that every executive agency can base every procurement decision on the health of the con-
tracting workforce.” Id. at *6. And relying on West Virginia v. EPA, 142 S. Ct. 2587 (2022), 
the lead opinion could not “say that when Congress passed the Procurement Act, it meant to 
delegate authority to set baseline health and safety qualifications for contractors—standards 
that would apply regardless of the specific needs in a given project.” 2022 WL 3703822, at *7.  

 
The lead opinion considered the same arguments that the federal government presses 

here. Appellants’ Br. at 17–21. The lead opinion rejected the federal government’s reliance 
on the Procurement Act’s purpose statement because that provision “does not authorize the 
President to supplement the statute with any administrative move that may advance that 
purpose.” 2022 WL 3703822, at *9. The lead opinion also rejected the “purpose-based ap-
proach” from AFL-CIO v. Kahn, 618 F.2d 784 (D.C. Cir. 1979) (en banc), as “detached . . . from 
the Act’s remaining text and structure.” 2022 WL 3703822, at *9–10. 
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The lead opinion further found that the district court did not abuse its discretion by 
treating the “several obvious costs” of complying with the vaccine mandate as irreparable 
harms. Id. at *12. As to the balance of harms, the lead opinion explained that “[d]uring times 
of crisis and calm alike, executive officials cannot take action founded on faulty claims of 
congressional authorization.” Id. at *13. 

 
Judge Edmondson concurred in the result. Id. at *17. He “easily believe[d] that plain-

tiffs have a reasonable chance to succeed on the merits in the case underlying this interlocu-
tory appeal” and “agree[d] that the district court did not abuse its discretion in granting a 
preliminary injunction.” Id. 

 
Sincerely,  
 
/s/ Matthew F. Kuhn 
/s/ Benjamin M. Flowers 
/s/ Brandon J. Smith 
 
Counsel for the Appellees 

 
cc: Counsel of record 
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