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I. 

STATEMENT OF THE CASE 

A. Summary of CARIS’s Arguments: 

CARIS advanced seven arguments in favor of affirming the District Court’s 

decision: 

a. Plaintiffs lack standing and their appeal is moot because they asked for 

injunctive relief preventing only discharge and thus having been 

discharged, the District Court can longer grant relief that would prevent 

the occurrence of that event. 

 

b. There is no irreparable harm because the Plaintiffs, if they prevail on 

their discrimination claims, can be adequately compensated with 

reinstatement, backpay, back benefits, and other provable compensatory 

damages, making them whole. 

 

c. The per curiam opinion in Sambrano III departs from existing Supreme 

Court and Fifth Circuit law and violates the rule of orderliness. 

 

d. Plaintiffs’ failure to exhaust their administrative remedies is fatal. 

 

e. Plaintiffs’ requested accommodations create an undue hardship. 

 

f. Vaccination prevents the indirect spread of COVID-19; thus, the public 

interest in preventing the spread of COVID-19 militates against granting 

an injunction.  

 

g. The balancing of harms militates against temporary injunctive relief. 

 

As will be shown below, CARIS’s argugments have little merit. 
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II. 

ARGUMENT & AUTHORITIES 

A. Plaintiffs do not lack standing, and their appeal is not moot 

CARIS contends that because all the Plaintiffs have been terminated, the 

injunctive relief they seek—a prohibition against firing them while their EEOC 

discrimination claims are pending—is moot. They look to Plaintiffs’ prayer for 

relief in their Verified Application for Temporary Restraining Order, Preliminary 

Injunction, and Permanent Injunctive Relief and Brief in Support, wherein CARIS 

alleges Plaintiffs did not request reinstatement. ROA.44. But CARIS is mistaken. 

They focus on one paragraph (61) in subsection V(F). The paragraph immediately 

preceding 61, however, expressly requests such relief: 

Plaintiffs ask the Court to issue a temporary restraining 

order enjoining CARIS from enforcing its vaccine 

mandate and terminating their employment, and from 

retaliating against Plaintiffs for challenging the policy and 

bringing this suit. Plaintiffs also seek injunctive relief to 

allow the EEOC to fully resolve their discrimination 

claims, either by enjoying CARIS from terminating the 

employment pending resolution or the EEOC claim or 

reinstating them if they have already been fired. Plaintiffs 

further request that this Court set a hearing on their 

application for a preliminary injunction and, after the 

hearing, grant Plaintiffs a temporary injunction to enjoin 

Defendant and any agents acting on its behalf from 

implementing or enforcing Defendant’s mandatory 

vaccination policy in violation of GA-40 or pending 

resolution of the EEOC claims. 
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ROA.44, ¶ 60 (emphasis added). Thus, there is no question Plaintiffs requested 

reinstatement as a possible remedy. 

 What CARIS also fails to acknowledge is the “Prayer” in Plaintiffs’ Reply 

to CARIS’ Response to the Application. Plaintiffs specifically requested 

reinstatement as a form of injunctive relief if, in fact, their employment had been 

terminated by CARIS. ROA.394 (“Plaintiffs pray that the court issue an injunction 

against CARIS enjoining CARIS from enforcing its vaccination policy against 

Plaintiffs; or, alternatively, if any of the Plaintiffs have been fired by CARIS, enter 

an injunction requiring reinstatement and grant such other relief as may be just 

and proper.”). 

 Furthermore, under this Court’s precedent, reinstatement is a proper 

remedy pending the outcome of Plaintiffs’ EEOC proceedings. In E.E.O.C. v. 

Liberty Mutual Ins. Co., 475 F.2d 579 (5th Cir. 1973), this court affirmed the 

granting of a temporary injunction reinstating an employee and ordering backpay 

pending the outcome of her EEOC proceeding. Id. at 579-580. That was the 

companion case to Drew v. Liberty Mutual Ins. Co., 480 F.2d 69 (5th Cir. 1973) 

where this Court affirmed the principle that an employee could bring an action 

seeking temporary injunctive relief pending to outcome of her EEOC proceeding 
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and approved of the District Court’s temporary injunction order reinstating her to 

her position and awarding backpay. Id. at 72.1 

For these reasons, and those argued in Plaintiffs’ Response to CARIS’s 

Motion to Dismiss, CARIS’s argument should be overruled.2 

B. Irreparable Injury 

1. The District Court abused its discretion in finding the termination of 

employment does not constitute irreparable harm 

CARIS contends that termination of employment is not irreparable harm 

because if the employee ultimately prevails on his or her discrimination claim, 

reinstatement, back pay, back benefits, and reimbursement of other proven 

economic damages make the employee whole again. Plaintiffs do not dispute that 

in most employment situations, this is true, a truth recognized by the Court in 

Sambrano v. United Airlines, Inc., No. 21-11159, 2022 WL 486610 (5th Cir. Feb. 

17, 2022) (unpublished) (hereinafter, “Sambrano III”).3 But this is not most 

employment situations—a truth also recognized by the Court in Sambrano III. 

 
1 The original District Court opinion can be found at Drew v. Liberty Mutual Ins. Co., Civ. No. 

16496, 1972 WL 255 (E.D. Ga. 1973), reversed by Drew v. Liberty Mutual Ins. Co., 480 F.2d 

69 (5th Cir. 1973). 
2 Plaintiff-Appellants incorporate by reference their Response to CARIS’s Motion to Dismiss. 
3 Judge Ho’s dissent in Sambrano v. United Airlines, 19 F.4th 839 (5th Cir. 2021) shall 

hereinafter be referred to as “Sambrano II.” 
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Critically, CARIS’s argument ignores the fact that once a person gets the 

vaccine, it cannot be undone. This is a vital distraction from other employment 

discrimination cases where the wrong can be undone. 

This case is also unlike other religious discrimination cases where a 

religious right can be restored, e.g., wearing of religious apparel, such as a 

yarmulke. Unlike a case where a court can restore an employee’s right to wear a 

yarmulke or not work on the sabbath, once an employee gets the vaccine, it cannot 

be undone. Not allowed to wear a yarmulke at work? That right can be restored. 

Not allowed to observe a religious holiday? That right can be restored. But once 

the vaccine is taken, the vaccine cannot be undone. Unlike the worker who for a 

short period of time may have to forego a religious practice such as wearing a 

yarmulke or observing a religious holiday, a person who foregoes his religious 

beliefs by getting vaccinated to keep his or her employment must live with that 

decision for the rest of their life. 

CARIS seizes on Sambrano III’s one distinguishing fact—that United 

Airlines was placing employees who refused vaccination on indefinite leave, as 

opposed to terminating their employment. Sambrano III, 2002 WL 486610 at *7. 

Really, though, this is a distinction without meaning. First, the coercive effect is 

no less regardless of whether an employee is fired or placed on indefinite leave. 

The employee if forced into a moral dilemma—as Judge Ho put it, forced to 
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choose between their “job(s) and their jab(s).” Sambrano II, 19 F.4th at 841. This 

is true whether the employee faces firing or indefinite leave. The notion that in an 

employee can magically resurrect their employment by getting vaccinated does 

not resolve the moral dilemma they must face, or the coercive nature of the 

employer’s threats. 

CARIS seizes on Sambrano III’s observation that had “plaintiffs merely 

alleged that a past action by the employer caused and will continue to cause 

economic harms, our precedent likely would not allow us to conclude that they 

have demonstrated irreparable harm.” Sambrano III, 2022 WL 486610 at *9. 

CARIS attempts to tether that statement to traditional employment dispute 

analysis where an employer has terminated or threatened to terminate an 

employee, who seeks provable economic damages. The problem is, however, that 

was not what the Plaintiffs in Sambrano III had alleged, and it is not what the 

Plaintiffs here have alleged. 

As observed by the Court in Sambrano III, there are two types of harm that 

can occur in a Title VII case. The first is the most common—where the harm is 

the adverse employment action itself, e.g., termination of employment. Sambrano 

III, 2022 WL 486610 at *6. And, as the Court said, although that harm itself can 

cause all other sorts of harms, none of those harms can support a temporary 

injunction. Id. The second kind of harm, according Sambrano III, includes injuries 
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that are independent of the adverse employment action. Id. at *7. This kind of 

harm is rare because in most Title VII cases, “an adverse employment action has 

occurred and is the basis of the suit.” Id. 

The second category is the kind of harm at issue in Sambrano III, and it is 

the type of harm at play here because, as stated above, once an employee gets a 

vaccine, it cannot be undone. The harm of being forced to undergo a procedure—

vaccination—that cannot be undone is “antecedent to, independent from, and 

exogenous to” the termination of Plaintiffs’ employment. See Sambrano III, 2022 

WL 486610 at *7. As explained by the Court in Sambrano III: 

Properly understood, the plaintiffs are alleging two distinct 

harms—one of which is reparable under Sampson and Morgan, 

and the other of which is irreparable under Sampson and White. 

The first is United's decision to place them on indefinite unpaid 

leave; that harm, and any harm that flows from it, can be 

remedied through backpay, reinstatement, or otherwise. The 

second form of harm flows from United's decision to coerce the 

plaintiffs into violating their religious convictions; that harm and 

that harm alone is irreparable and supports a preliminary 

injunction. 

 

Id. And if an employer can demand that employees get a vaccine or be fired, where 

do such demands end? Can the employer require LASIK surgery to correct near-

sightedness? Or require an employee suffering from depression to take a specific 

antidepressant? Or how about sterilization to avoid maternity or paternity leave?  

Once we start down that slippery slope, where does it end? 
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As more fully discussed in Plaintiffs’ Brief on the Merits (pg. 21-22), 

Sambrano III noted that the U.S. Supreme Court recognized that such independent 

harms, though rare, do exist. Sambrano III, 2022 WL 486610 at *6-7 (citing 

Sampson v. Murray, 415 U.S. 61, 90 (1974)). In Sampson, a provisional 

government employee sought a preliminary injunction reinstating her 

employment with the Public Buildings Service pending the outcome of a civil 

service proceeding contesting the discharge. Sampson, 415 U.S. at 62-63. 

Although the District Court granted relief and the Court of Appeals affirmed, the 

Supreme Court reversed, stating, “[w]e agree with the Court of Appeals that the 

District Court is not totally without authority to grant interim injunctive relief to 

a discharged government employee, but conclude that, judged by the standards 

which we hold must govern the issuance of such relief, the issue of the temporary 

injunctive relief by the District Court in this case cannot be sustained.” Id. at 63. 

The Supreme Court first discussed the disruptive affect an injunction would have 

on the administrative appeal process; the historical denial of injunction relief by 

federal courts in disputes involving the discharge of government employees; the 

well-established rule that the government be granted the widest latitude in 

handling its own internal affairs; and courts’ reluctance to enforce personal 

service contracts. Id. at 81-84. The then Supreme Court stated, “[a]lthough we do 

not hold that Congress has wholly foreclosed the granting of preliminary 
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injunctive relief in such cases, we do believe that respondent at the very least must 

make a showing of irreparable injury sufficient in kind and degree to override 

these factors cutting against the general availability of preliminary injunctions in 

Government personnel cases.” Id. at 84. 

In Sampson, the Supreme Court did not identify the type of harm that would 

meet this high standard but only described the types of harm that did not, 

observing that “[t]he possibility of adequate compensatory or other corrective 

relief will be available at a later date, in the ordinary course of litigation, weighs 

heavily against a claim of irreparable harm.” Id. at 90. Nor does humiliation or 

damage to reputation. Id. at 91. Plaintiffs do not claim those types of harm here. 

Sambrano III also observed that this Court has likewise recognized the 

existence of these rare types of harm that meet Sampson’s high standards. 2022 

WL 486610 at *7 (White v. Carlucci, 862 F.2d 1209, 1212 (5th Cir. 1989) 

(“Sampson also patently stands for the proposition that there is no nexus between 

the strength and nature of the underlying claim and the element of irreparable 

harm. Such irreparable harm must be proved separately and convincingly.”). 

What kind of harm would override the factors discussed in Sampson? 

Plaintiffs respectfully submit that the deprivation of a constitutional right under 

circumstances such as those discussed here constitute such irreparable harm. 
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CARIS also seeks consolation in Judge Smith’s dissent. But this is nothing 

more than a reinvention of their argument above, that harm is not irreparable 

because Plaintiffs, if they prevail on their discrimination claims, can be awarded 

back pay, back benefits, and other economic damages. But that argument ignores 

the concerns Judge Ho expressed in his dissent in Sambrano II—the crisis of 

conscience faced by the plaintiffs there, and the profound misunderstanding of 

religious conviction at its most foundational level. Sambrano, 19 F.4th at 842 (Ho, 

J., dissenting). 

Ultimately the argument comes full circle—either there are, or are not, 

certain types of harm, “antecedent to, independent from, and exogenous to any 

adverse employment action.” If the answer is yes, Plaintiffs have demonstrated 

irreparable harm. 

2. CARIS’s argument regarding the Sambrano decision – that it is not an 

intervening change in law – is misplaced 

CARIS next argues that Sambrano III has no precedential value. Plaintiffs 

agree. Plaintiffs cited Sambrano III as persuasive, not precedential, authority. See 

Appellants’ Brief, pg. 18. As noted by this Court in Fisk Elec. Co. v. DQSI, LLC, 

894 F.3d 645, 651 n. 7 (5th Cir. 2018), “Pursuant to Fifth Circuit Rule 47.5.4, 

unpublished opinions issued on or after January 1, 1996, generally are not 

precedent, although they may be cited as persuasive authority pursuant to FED. R. 

APP. P. 32.1(a).” See also Light-Age Incorporated v. Ashcroft-Smith, 922 F.3d 

Case: 21-11249      Document: 00516305872     Page: 15     Date Filed: 05/03/2022



11 

 

320, 322 n. 1 (5th Cir. 2019) (same); Alexander v. Verizon Wireless Services, LLC, 

875 F.3d 243, 248-249 n. 11 (5th Cir. 2017) (same); Ballard v. Burton, 444 F.3d 

391, 401 (5th Cir. 2006). Plaintiffs were upfront that they were relying on 

Sambrano III as persuasive authority only. Appellant’s Brief, pg. 18, n. 69 

(“Although per Fifth Circuit Rule 47.5.4 Sambrano is not precedential authority, 

it may be cited as persuasive authority per FED. R. CIV. P. 32.1.”). Arguing that 

this Court should not rely on Sambrano III because it is not precedential authority 

is a comparison of apples and oranges (e.g., you should not eat the apples because 

they are not oranges); this Court has obviously, as shown by the citations above, 

been looking to unpublished opinions as persuasive authority for years. 

Nor has Sambrano III overturned another panel’s decision, as CARIS 

contends. In fact, Sambrano III very carefully noted that Fifth Circuit precedent 

recognized that certain types of harms—even in the employment discrimination 

context—can be irreparable. Sambrano III (citing White v. Carlucci, 862 F.2d 

1209, 1212 (5th Cir. 1989)). Thus, Sambrano III did not depart from Fifth Circuit 

precedent or purport to overrule another panel of the Fifth Circuit, as CARIS 

claims. In fact, Sambrano III cited to the same rule or orderliness relied on by 

CARIS when the Court discussed the viability of Drew v. Liberty Mutual Ins. Co., 

480 F.2d 69 (5th Cir. 1973). See Sambrano III, 2022 WL 486610 at *4. If this 
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Court followed the rule of orderliness regarding Drew, why would it disregard the 

same rule when considering whether Plaintiffs demonstrate irreparable harm? 

C. The other elements of proof required to obtain an injunction should 

be reserved for consideration by the trial court 

The District Court addressed only the issue of whether Plaintiffs made a 

showing of irreparable harm. It did not address the other elements required to 

establish preliminary injunctive relief. 

Rule 52(a) requires a court to make specific findings of fact and conclusions 

of law. FED. R. CIV. P. 52(a). Where a District Court does not make findings of 

fact and conclusions of law on all elements of a temporary injunction, whether 

granting or denying, the proper remedy on appeal is remand. White v. Carlucci, 

862 F.2d 1209, 1211 (5th Cir. 1989); see also City Line Center v. Loew's, Inc., 178 

F.2d 267 (3rd Cir. 1049). Here, as with Sambrano III, remand is appropriate for 

the trial court to make the appropriate findings and conclusions on the remaining 

elements supporting injunctive relief. See Sambrano III, 2022 WL 486610 at *10. 

Nonetheless, should this Honorable Court conclude otherwise, Plaintiffs 

shall address each of the remaining issues, below. 

D. Plaintiffs were not required to exhaust administrative remedies to 

obtain prospective injunctive relief 

CARIS’s argument that long-standing Fifth Circuit and Supreme Court 

precedent required them to exhaust their administrative remedies prior to filing 
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suit is misplaced. The gravamen of their argument is that courts may not create 

exceptions to the exhaustion requirements set forth by statute, such as those in 

Title VII and the ADA. According to CARIS, to exhaust their administrative 

remedies, Plaintiffs had to file a charge with the EEOC and receive their right to 

sue letter. Resp. Brief, pg. 20 (citing 42 U.S.C. 200e-5 and Price v. Choctaw Glove 

& Safety Co., 459 F.3d 595, 598 (5th Cir. 2006)). 

The Court in Sambrano III did not create a new exception to the exhaustion 

of remedies doctrine. It is firmly grounded in Drew, which, as Sambrano III 

explains, remains good law, Sambrano III, 2022 WL 486610 at *6, and has 

remained good law for 50-years. Sambrano III further explained that two Supreme 

Court decisions relied upon by United Airlines, Alexander v. Sandoval, 532 U.S. 

275 (2001) and Ross v. Blake, 578 U.S. 632 (2016), did not implicitly overrule 

Drew. Finally, CARIS’s reliance on Ft. Bend Cty., Texas v. Davis, 139 S.C.t 1843 

(2019) is misplaced. Davis was not an exhaustion of remedies case. The question 

in Davis was whether the filing of an EEOC complaint and receipt of a right to 

sue letter was jurisdictional—and could be raised at any time—or a non-

jurisdictional claim-processing rule. Id. It does not address whether preliminary 

injunctive relief is available to a discrimination plaintiff pending the outcome of 

an EEOC complaint. 
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E. CARIS failed to carry its burden of proof that Plaintiffs requested 

accommodation constituted an undue hardship 

CARIS contends that Plaintiffs requested accommodation to continue 

working unvaccinated in their public-facing jobs, which for three includes 

frequent interactions with later-state, higher risk cancer parties, creates an undue 

hardship on CARIS and precludes issuance of preliminary injunctive relief. The 

burden is on CARIS to prove undue hardship. Weber v. Roadway Exp., Inc., 199 

F.3d 270, 273 (5th Cir. 2000). In support of this argument CARIS relies on the 

Declaration of Wendy Greer, ROA.373-377, and an attached amendment to a 

contract with The University of Texas Southwestern Medical Center. ROA.379. 

Specifically, as discussed in Plaintiffs’ Brief on the Merits, Ms. Greer stated 

that many of CARIS’s institutional healthcare clients had required CARIS’s 

employees to be vaccinated to provide onsite services. ROA.373 (Exhibit A, ¶ 4). 

CARIS included a copy of a contract amendment with the University of Texas 

Southwest Medical Center as an example. ROA.379 (Exhibit 1).  What is 

important to note about this amendment is that while it requires CARIS to provide 

documentation that each worker has been fully vaccinated, it also provides for 

religious and medical exemptions by allowing CARIS to submit documentation 

of those exemptions in lieu of documentation the worker is fully vaccinated: 

Contractor shall be responsible for ensuring any Contractor 

employee providing services in University clinical facilities 

has been fully vaccinated as defined in the Rule, or has 
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provided documentation of an appropriate exemption as set 

forth in the Rule.  

 

ROA.379 (Exhibit 1, ¶ 1). The “Rule” to which the amendment refers is the Center 

for Medicare and Medicaid Services’ (“CMS”) Interim Rule issued on November 

5, 2021. 86 Fed. Reg. 61555 (Nov. 5, 2021). This Rule does not apply to CARIS 

because it is not on the list of health care entities that must comply with the Rule. 

Id. 

F. CARIS presented no evidence that unvaccinated employees pose a 

greater risk of transmitting COVID-19 to patients and health care 

workers 

“Where First Amendment rights are at risk of loss, the potential harm that 

may occur to the general public as a result of possible deprivation warrants 

judicial protection from unjustified government interference.” See Riva Corp. v. 

Harris County, Texas, No. Civ. A. H–96–3277, 1997 WL 1076283 (S.D.Tex. 

Mar. 20, 1997) (citing Playboy Enterprises v. Meese, 639 F.Supp. 581, 587 

(D.D.C.1986) (“It is in the public interest to uphold a constitutionally protected 

right.”). Plaintiffs demonstrated that First Amendment rights were at risk due to 

CARIS’s mandatory vaccination policy. 

On the other hand, CARIS presented no evidence that unvaccinated 

employees pose a greater risk of transmitting COVID-19 to patients and health 

care workers—they simply argued that it does. Common sense tells us it does not. 
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For CARIS’s argument to be correct, one must assume that the health care 

workers and physicians who come into contact with patients never leave the 

confines of the clinic, hospital, or facility where they provide services directly to 

those patients. That is an absurd assumption. Physicians and health care workers 

interact daily with members of the public—when they go shopping, attend 

sporting events, go to the theatre or a restaurant, drop their kids off at school, or 

socialize. According to the Center for Disease Control (CDC) April 29, 2022 

Covid-19 Tracker Weekly Review, approximately 77.5% percent of the U.S., 

population has received a first-dose Covid-19 vaccination, with 66.1% of the 

population being fully vaccinated.4 Stated differently, health care workers and 

physicians are interacting daily with unvaccinated members of the public. CARIS 

has presented ZERO evidence that expose to a few unvaccinated CARIS 

employees increases that risk to any appreciable degree. 

Furthermore, CARIS provided no evidence that the late stage “at-risk” 

cancer patients about which it was concerned were in fact hospitalized or 

otherwise institutionalized, e.g., hospice care. Even late-stage cancer patients may 

receive their cancer treatments as outpatients.5 In other words, the very patients 

 
4 COVID Data Tracker Weekly Review | CDC, https://www.cdc.gov/coronavirus/2019-

ncov/covid-data/covidview/index.html. 
5 And CARIS has certainly not presented an iota of evidence that the patients who receive its 

products are all inpatients. 
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CARIS claims it is trying to protect are also likely directly interacting with 

unvaccinated members of the public daily. How do indirect interactions (through 

the physicians and health care workers who encounter Plaintiffs) increase the risk 

of exposure to Covid-19? CARIS argument is simply untenable. 

Given the fact that both the patients CARIS seeks to protect and the 

physicians and health care providers who are treating them interact daily with 

unvaccinated members of the public, CARIS has not shown that the public interest 

in preventing the spread of COVID-19 militates against granting an injunction. 

Just the opposite—as stated in the opening paragraph, the public interest in 

preserving religious freedom militates in favor of granting the injunction. 

G. Balance of harms does not militate against granting Plaintiffs’ 

requested injunction 

CARIS’s argument that the balance of harms militates against granting the 

injunction is a merger of its above arguments—namely, that it clients are requiring 

CARIS employees to be vaccinated and that protecting at-risk cancer patients is 

in the public interest and outweighs the granting of Plaintiffs’ requested relief. 

However, as has been discussed above, the only evidence CARIS provided of 

their customers’ requirements was the contract addendum with the University of 

Texas Southwest Medical Center that, although required vaccination, included 

exceptions for religious and medical exemptions. CARIS has presented no 

evidence that any other customer required something different or contrary to Title 
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VII. Nor has CARIS presented any evidence that medical staff who interact daily 

with unvaccinated members of the public were at increased risk of acquiring and 

transmitting Covid-19 to at-risk cancer patients due to exposure to a few 

unvaccinated CARIS employees. These arguments do not offset to harm done to 

constitutionally guaranteed religious freedoms, or rights secured by Title VII.  

Thus, the balance of harms militates in favor of injunctive relief. 

III. 

CONCLUSION AND PRAYER 

 Because the District Court’s conclusion that the Woodruff Plaintiffs failed 

to demonstrate irreparable harm is grounded in erroneous legal principles, the 

court abused its discretion. Plaintiffs respectfully request this Court to reverse and 

remand this case for consideration of the remaining equitable elements of their 

request for a preliminary injunction. 

 

Respectfully submitted, 
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