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INTRODUCTION AND SUMMARY  

The district court abused its discretion by issuing preliminary injunctions with 

respect to both the 35 individual plaintiffs and a class of more than 4,000 Navy 

service members who have requested exemptions from the COVID-19 vaccination 

requirement. The Supreme Court stayed the original injunction insofar as it prevented 

the Navy from considering the original plaintiffs’ vaccination status in “making 

deployment, assignment, and other operational decisions.” Austin v. U.S. Navy SEALs 

1-26, 142 S. Ct. 1301 (2022). But the district court immediately compounded the 

errors and harms flowing from that injunction by certifying a class under Rule 

23(b)(2) and granting a class-wide injunction—without conducting the individualized 

analysis required under the Religious Freedom Restoration Act (RFRA) and without 

evaluating the distinct equitable considerations from an injunction governing 4,000 

Navy service members. Because the court’s injunctions intrude on core military affairs 

and countermand the judgments of senior military officials regarding the measures 

necessary to ensure a deployment-ready force, this Court should vacate both 

injunctions.    

Plaintiffs’ attempts to defend the district court’s extraordinary injunctions fail at 

every turn. Plaintiffs largely ignore the substantial deference courts owe to the Navy’s 

assessments about how best to ensure that its sailors, including members of the elite 

Naval Special Warfare (NSW) community, are maximally fit for their missions and 

best protected against illnesses that could jeopardize those missions. Plaintiffs barely 
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acknowledge the many declarations submitted by senior Navy officials detailing the 

compelling interests served by the COVID-19 vaccination requirement, and to the 

extent plaintiffs do so, they suggest that those declarations are unreliable. See Resp. 

22-24. Plaintiffs’ belief that courts may discount sworn testimony from Navy 

Commanders regarding the continuing need for vaccination against COVID-19 and 

the harms flowing from the district court’s injunctions only underscores plaintiffs’ 

disregard for the appropriate deference owed to senior military officials’ judgments 

regarding basic military-readiness requirements. Nothing about RFRA either permits 

or requires courts to ignore well-established rules of justiciability and deference to 

military assessments regarding risks and harms to the troops.   

Plaintiffs likewise ignore the fundamental problem that their RFRA claims 

cannot be adjudicated class-wide. As explained in the Navy’s supplemental brief (at 

11-17), RFRA requires individualized assessments ill-suited for class-wide resolution; a 

court must consider whether the government has a compelling interest in applying the 

challenged policy “to the person” who asserts a substantial burden on his personal 

religious exercise. Tagore v. United States, 735 F.3d 324, 330 (5th Cir. 2013) (quoting 

Gonzales v. O Centro Espírita Beneficente Uniao do Vegetal, 546 U.S. 418, 430-31 (2006)). 

To decide whether any service member is entitled to relief on his RFRA claim, a court 

must assess whether that individual’s particular beliefs are religious and sincerely held, 

whether any burden on that individual’s exercise of religion is substantial, and 

whether—considering that individual’s military duties—there are less restrictive ways 
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to accomplish the military’s compelling interests. Plaintiffs nowhere explain how these 

individualized determinations can be made on a class-wide basis; they simply ignore 

the statutory requirement. Because they identify no common issues “central to the 

validity of” their RFRA claims that can be resolved “in one stroke,” Wal-Mart Stores, 

Inc. v. Dukes, 564 U.S. 338, 350 (2011), there was no basis for the district court to 

certify a class, much less to grant class-wide injunctive relief.    

The only basis plaintiffs identify for linking their disparate RFRA claims and 

obtaining class-wide relief is the Navy’s purported “policy of across-the-board 

denials” of religious exemption requests. Resp. 67. The Navy has no such policy. As 

explained in the Navy’s declarations, e.g., ROA.22-10077.1895, 3660-68, each religious 

exemption request is evaluated individually, and dozens have been granted, see U.S. 

Navy, COVID-19 Updates, https://perma.cc/WQ7B-CZV7 (47 religious exemptions 

granted). In any event, the fact that relatively few religious exemption requests have 

been granted is not evidence of religious discrimination; it simply reflects the Navy’s 

compelling interest in ensuring that all sailors are maximally protected from mitigable 

risks like COVID-19 and adequately fit to deploy worldwide.  

More fundamentally, even if, contrary to fact, the Navy had a policy or 

“practice” of denying all religious-exemption requests rather than considering each 

individually (and granting some, where appropriate), RFRA would still require 

individualized judicial consideration before any plaintiff could succeed in showing a 

statutory violation. Put differently, no RFRA violation has occurred if the Navy is able 
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to “demonstrate[]” in court that applying its policy to a particular person furthers a 

compelling governmental interest and is the least restrictive means of doing so. 42 

U.S.C. § 2000bb-1(b)(1), (2). Those questions are not amenable to class-wide 

resolution, and the district court erred in certifying a class and issuing a class-wide 

injunction without analyzing the merits of a single service member’s RFRA claim. 

That approach was inconsistent with RFRA’s requirement that “appropriate relief” be 

tailored to a claimant’s specific injury, id. § 2000bb-1(c), and the district court 

compounded its errors by failing to consider the exponentially greater harms flowing 

from a class-wide injunction prohibiting the Navy from enforcing its vaccination 

requirement against more than 4,000 service members. See ROA.22-10534.3230-46 

(declaration from Admiral Daryl Caudle); ROA.22-10534.3248-52 (declaration from 

Vice Admiral William Merz). Accordingly, even if this Court were to affirm the 

original preliminary injunction, as limited by the Supreme Court’s stay order, the 

Court should, at a minimum, reverse the class-certification order and vacate the class-

wide preliminary injunction. 

 

 

Case: 22-10077      Document: 00516469135     Page: 16     Date Filed: 09/12/2022



 

5 

ARGUMENT 

I. The Original-Plaintiffs Preliminary Injunction Should Be Vacated  

A. Plaintiffs’ Claims Are Nonjusticiable   

As the opening brief explained (at 19-32), plaintiffs’ claims are not justiciable 

under the framework this Court articulated in Mindes v. Seamen, 453 F.2d 197 (5th Cir. 

1971)—both because plaintiffs have not exhausted their intra-service remedies and 

because plaintiffs challenge the Navy’s decisions concerning assignments, deployment, 

and fitness for duty. Plaintiffs’ arguments in response are not persuasive and 

mischaracterize the Navy’s position.   

1. Plaintiffs Have Not Exhausted Intra-Service Remedies  

None of the original plaintiffs had received a final appeal denial of his religious 

exemption request when the district court granted the preliminary injunction. This 

Court’s precedent makes clear that “[i]t is basic to military claims that the [plaintiffs] 

must exhaust [their] military remedies before seeking federal court intervention.” 

Wickham v. Hall, 706 F.2d 713, 715 (5th Cir. 1983). Exhaustion is particularly 

important in the military context because it gives the Court the benefit of “a definitive 

interpretation” of the relevant policy, as well as a well-developed factual record from 

the military’s “own appellate system.” Von Hoffburg v. Alexander, 615 F.2d 633, 639 

(5th Cir. 1980). The exhaustion requirement is “premised upon principles of comity[] 

… and the specialized expertise of military institutions with respect to its internal 

affairs.” Lawrence v. McCarthy, 344 F.3d 467, 470 (5th Cir. 2003); see also Horn v. 
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Schlesinger, 514 F.2d 549, 553 (8th Cir. 1975) (“A failure to exhaust [intra-service] 

remedies … will inevitably upset the balance, carefully struck, between military 

authority and the power of the federal courts.”). Because plaintiffs had not exhausted 

their intra-service remedies―allowing the Navy to make findings and apply its 

expertise to plaintiffs’ individual circumstances―the district court abused its discretion 

in granting a preliminary injunction. 

Six of the original plaintiffs’ appeals have since been denied, e.g., ROA.22-

10077.2856, but contrary to plaintiffs’ assertion (Resp. 34), those denials do not 

“moot” the exhaustion requirement, especially with respect to intra-service review of 

any adverse employment action, ROA.22-10077.1910-18. Moreover, other class 

members’ appeal denials, see, e.g., ROA.22-10077.3995-97, 4022-24, have no bearing 

on the propriety of the preliminary injunction with respect to the original plaintiffs.  

Nor was the district court correct to excuse plaintiffs from satisfying the 

exhaustion requirement on the view that intra-service remedies would be futile. See 

ROA.22-10077.2402. Plaintiffs are mistaken asserting (Resp. 35) that the Navy does 

“not dispute exhaustion’s futility,” cf. Opening Br. 21-23. And they make no effort to 

distinguish this Court’s decisions holding that military service members must exhaust 

intra-service remedies, even if probable success in that process is unlikely. See, e.g., Von 

Hoffburg, 615 F.2d at 639; Hodges v. Callaway, 499 F.2d 417, 422 & n.13 (5th Cir. 1974).  

Plaintiffs’ contention (Resp. 36) that the Navy will “deny all the requests” is 

incorrect, see U.S. Navy, COVID-19 Updates, https://perma.cc/WQ7B-CZV7, and 
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efforts to disparage the Navy’s review process fall flat, see infra pp. 20-24. For similar 

reasons, intra-service remedies will provide plaintiffs adequate relief, and plaintiffs will 

not suffer irreparable harm while pursuing those remedies, see infra p. 26.  

2 The District Court Could Not Review Military Decisions 
Concerning Plaintiffs’ Deployments, Assignments, And Other 
Operational Duties  

The district court also lacked authority to enjoin the Navy from considering 

plaintiffs’ vaccination status in making deployment, assignment, and other operational 

decisions. Decisions related to military assignment and discipline—here, decisions 

concerning fitness for special-operations missions—are committed to the military and 

thus are not justiciable in civilian courts. See, e.g., Gilligan v. Morgan, 413 U.S. 1, 10 

(1973) (“[D]ecisions as to the composition, training, equipping, and control of a 

military force are essentially professional military judgments.”); Harkness v. Secretary of 

the Navy, 858 F.3d 437, 443 (6th Cir. 2017) (collecting cases).  

The Supreme Court recognized as much when it stayed the preliminary 

injunction, “insofar as it precludes the Navy from considering [the plaintiffs’] 

vaccination status in making deployment, assignment, and other operational 

decisions.” Austin v. U.S. Navy SEALS 1-26, 142 S. Ct. 1301 (2022). And Justice 

Kavanaugh explicitly admonished the district court for “insert[ing] itself into the 

Navy’s chain of command.” Id. at 1302 (Kavanaugh, J., concurring). At minimum, and 

consistent with the Supreme Court’s order, this Court should accordingly vacate the 

injunction to the extent it is currently stayed.  
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Plaintiffs fail to grapple with the Supreme Court’s order. They instead suggest 

(Resp. 41-42, 43) that “the injunction does not require the Navy to deploy Plaintiffs.” 

But the Supreme Court stayed the injunction—overruling the stay panel which denied 

exactly that relief—because the Court understood the injunction to require the Navy to 

classify plaintiffs as “deployable” and to prohibit the Navy from considering plaintiffs’ 

vaccination status in making deployment, assignment, and other operational decisions.  

Plaintiffs also mischaracterize (Resp. 29) the Navy’s position as contending that 

all military decisions are “exempt from judicial review.” Consistent with well-

established Supreme Court precedent, the Navy has argued simply that a civilian court 

may not review military determinations with respect to duty assignments, deployment, 

and medical fitness for duty. Cf. Navy SEAL 1 v. Austin, No. 22-cv-688, 2022 WL 

1294486, at *6 (D.D.C. Apr. 29, 2022) (suggesting that “fitness for duty is justiciable” 

if “the issue does not require evaluation of the merits of military discretion”). The 

decision to discharge a service member for failure to comply with the vaccination 

requirement is typically reviewable after exhausting administrative remedies. See Geyen 

v. Marsh, 775 F.2d 1303, 1308 (5th Cir. 1985). 

Plaintiffs are also wrong to contend (Resp. 38-39) that the preliminary 

injunction does not intrude into “core military judgment[s]” because vaccination is 

“inconsequential to mission accomplishment.” That contention ignores explanations 

by senior Navy officials that vaccination (or lack thereof ) has already directly impacted 

missions. See, e.g., ROA.22-10077.2575-76 (comparing pre-vaccination viral outbreak 
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on the U.S.S. Roosevelt with post-vaccination outbreak on the U.S.S. Milwaukee); see 

also ROA.22-10077.3785 & n.9 (same). Admiral Lescher also described a number of 

NSW missions that were not successfully completed as a result of COVID-19, 

including a Special Warfare Combatant-Craft Crew that was precluded from delivering 

critical exfiltration capabilities due to a COVID-19 outbreak, and certain Navy SEALs 

who “could not execute [their] mission.” ROA.22-10077.5848, 6145 (errata). Plaintiffs 

also ignore mitigation measures the Navy was forced to take before vaccines were 

available that negatively affected service members and Navy ships, creating substantial 

operational risks. See ROA.22-10077.5840, 5890-91 (explaining how the Navy was 

forced to extend deployments, putting significant strain on service members, ships, 

and the Navy’s equipment); ROA.22-10534.3251 (similar); see also infra pp. 15-16.  

Nor could the district court enjoin the Navy from considering service 

members’ vaccination status in making promotion and training decisions. Contra Resp. 

42-43. Those decisions are nonjusticiable. See, e.g., Reaves v. Ainsworth, 219 U.S. 296, 

298 (1911) (refusing to second-guess a service member’s “fitness for promotion”); 

Miller v. United States, 42 F.3d 297, 303 (5th Cir. 1995) (training “decisions … are 

essentially professional military judgments.” (quotations omitted)).1 

 
1  Plaintiffs assert (Resp. 43-44) that the Navy “now treats work-related travel as 
an ‘operational’ decision within the partial stay.” The Navy has always maintained that 
travel is for “for training or other official purposes.” ROA.22-10077.2578; see also 
ROA.22-10077.1878 (“a member’s vaccination status may preclude travel”); ROA.22-

Continued on next page. 
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Plaintiffs fare no better in focusing on the nature and strength of their claims 

and potential injuries. Mindes, 453 F.2d at 201-02; Resp. 37-38. Even the district court 

recognized that plaintiffs’ career-based harms are not irreparable, see infra p. 26; and 

the constitutional basis for plaintiffs’ RFRA claims is of limited relevance because 

those claims are meritless, see infra pp. 24-25.  

3. RFRA Does Not Displace Traditional Deference And Justiciability 
Principles  

As explained (Opening Br. 33-34), Congress intended for RFRA to incorporate 

longstanding principles of military deference. See S. Rep. No. 103-111, at 12 (1993); 

H.R. Rep. No. 103-88, at 8 (1993). Plaintiffs nevertheless suggest (Resp. 29-30) that 

the military is not entitled to any deference in a RFRA case. But the Supreme Court 

has confirmed that “deference is due to institutional officials’ expertise” when 

evaluating claims under RFRA. Cutter v. Wilkinson, 544 U.S. 709, 725 n.13 (2005). 

“[C]ourts should respect th[e] expertise” associated with professional military 

judgments when reviewing a RFRA challenge to military policy, Holt v. Hobbs, 574 

U.S. 352, 364 (2015), as courts “give great deference to the professional judgment of 

military authorities concerning the relative importance of a particular military 

interest.” Winter v. NRDC, Inc., 555 U.S. 7, 24 (2008) (quotations omitted). Indeed, 

Congress recognized that “religious liberty claims in the context of … the military 

 
10534.3856 (Navy’s disapproval of plaintiffs’ travel for wilderness training in Alaska 
was “an assignment and operational decision”).  
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present far different problems for the operation of those institutions than they do in 

civilian settings.” H.R. Rep. No. 103-88, at 8.  

Relying on City of Milwaukee v. Illinois, 451 U.S. 304 (1981), plaintiffs argue 

(Resp. 33-34) that “Mindes does not apply to RFRA cases.” That decision is 

inapposite. There, the Supreme Court explained that a federal statute preempts a rule 

of federal common law, where federal common law otherwise provides the 

substantive decisional rule. Id. at 314. That holding does not apply to Mindes, which 

derives from the same line of military-deference decisions cited in RFRA’s legislative 

history, see, e.g., H.R. Rep. No. 103-88, at 8, and which is a prudential rule this Court 

adopted to abstain from deciding cases where doing so would be inappropriate, out of 

respect for the separation of powers. Mindes, 453 F.2d at 199 (articulating a “judicial 

policy akin to comity”). That rule is equally applicable to statutory and constitutional 

claims. The Sixth Circuit has held, for example, that RFRA does not abrogate 

principles of prudential standing, see Autocam Corp. v. Sebelius, 730 F.3d 618 (6th Cir. 

2013), and this Court regularly dismisses statutory claims, where appropriate, for lack 

of prudential standing, see Simmons v. UBS Fin. Servs., Inc., 972 F.3d 664, 668-69, 668 

n.7 (5th Cir. 2020); Singh v. RadioShack Corp., 882 F.3d 137, 151 (5th Cir. 2018) (per 

curiam). Just as RFRA does not preempt prudential standing, it does not preempt 

other abstention doctrines like Mindes.  

Plaintiffs further argue (Resp. 34) that no court of appeals “has applied Mindes 

in a RFRA case,” but plaintiffs identify no court—other than the stay panel here 
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(whose ruling is not binding on the merits panel, Texas Democratic Party v. Abbott, 978 

F.3d 168, 176 (5th Cir. 2020))—holding that Mindes does not apply to RFRA. Cf. Navy 

SEAL 1, 2022 WL 1294486, at *5-6 (holding that plaintiff’s RFRA claims were likely 

not justiciable); Short v. Berger, No. 22-cv-1151, 2022 WL 1051852, at *5-6 (C.D. Cal. 

Mar. 3, 2022) (same). Indeed, this Court and others have held certain constitutional 

religious liberty claims are nonjusticiable in the military context. See, e.g., Von Hoffburg, 

615 F.2d at 637-38 (applying Mindes to claims that included a constitutional religious-

freedom claim); Harkness, 858 F.3d at 445-46 (Navy chaplain’s religious-liberty claims 

nonjusticiable under court’s application of Mindes); Khalsa v. Weinberger, 779 F.2d 1393, 

1398-1400 (9th Cir. 1985) (similar for Sikh plaintiff’s religious-liberty claims); see also 

Trump v. Hawaii, 138 S. Ct. 2392, 2420 n.5 (2018) (applying deference principles to 

“military actions” for Establishment Clause claims). That reasoning equally applies to 

RFRA.  

B. Plaintiffs Failed To Demonstrate A Likelihood Of Success On The 
Merits  

The first injunction should be fully vacated because plaintiffs’ RFRA and First 

Amendment claims are unlikely to succeed on the merits. The Navy has a compelling 

interest in mitigating the effect of COVID-19 on its missions, units, and personnel 

and, therefore, in taking measures to reduce the risk that the original plaintiffs—

members of the NSW community—could become seriously ill and unable to perform 
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their elite and sensitive missions. Requiring plaintiffs to be vaccinated against 

COVID-19 is the least restrictive means to mitigate those risks.  

1. Plaintiffs’ RFRA Claims Lack Merit  

a. The COVID-19 Vaccination Requirement Furthers The Navy’s 
Compelling Interests 

Plaintiffs do not dispute that the Navy has a compelling interest in preventing 

COVID-19 from impairing the readiness and health of its forces. That interest carries 

special weight with respect to the NSW community, which carries out some of the 

Navy’s most sensitive and important missions. Indeed, plaintiffs agree (Resp. 51) that 

“[h]ealth, safety, and mission success are generally compelling interests.” 

Unvaccinated service members are at heightened risk of suffering severe health 

consequences if they contract SARS-CoV-2, the virus that causes COVID-19, see 

Opening Br. 35-36, and even one service member becoming seriously ill from 

COVID-19—especially a service member entrusted with a sensitive special-operations 

mission—could derail a mission, endanger other service members, and unnecessarily 

imperil national security.  

As Admiral Lescher explained, vaccination is an essential component of 

maximizing the chances of mission success:  to “order[] unvaccinated personnel into 

an environment in which they endanger their lives, the lives of others and 

compromise accomplishment of essential missions” would be akin to sending a ship 

into combat without adequate weapons or other tools, and would be a “dereliction of 
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duty.” ROA.22-10077.2575; see also U.S. Navy Seals 1-26, 142 S. Ct. at 1302 

(Kavanaugh, J., concurring) (endorsing this view). The Chief of Staff of U.S. Naval 

Special Warfare Command similarly explained that even a single infected service 

member would “unavoidabl[y]” adversely impact his mission—“[e]very member of a 

NSW formation is vital.” ROA.22-10077.1877-78; see also ROA.22-10534.3251 (“Just 

one unvaccinated sailor can derail an operational plan.”).  

The Navy’s compelling interest in force readiness and service members’ health 

is of particular concern for the original NSW plaintiffs, given their “physically 

demanding and arduous” missions and given the need to respond to “crises around 

the world” on “short notice.” ROA.22-10077.2579-80; see ROA.22-10077.1878 

(similar). These special-operations missions—including “insertions and extractions by 

sea, air[,] or land”; “captur[ing] high-value enemy personnel and terrorists around the 

world”; and “perform[ing] underwater reconnaissance and strategic sabotage,” 

ROA.22-10077.2583—may be compromised by “[m]edical conditions” that create 

medical and operational risks “not only for the [s]ervice member afflicted, but for 

other members of the unit.” ROA.22-10077.1878. Accordingly, service members are 

disqualified from special-operations duty for a range of conditions, from serious 

dental problems to severe allergies or sleep apnea. See ROA.22-10077.1810-16; 

Opening Br. 5, 36-37. And COVID-19 may cause a range of symptoms that are 

similarly disqualifying—including shortness of breath and fatigue, ROA.22-

10077.1935, 2601. Plaintiffs’ references (Resp. 13, 24) to obesity rates in the Navy are 
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irrelevant; any condition “which limits capacity for extremely strenuous aerobic 

exercise in extremes of temperature and humidity” is disqualifying for special-

operations duty. ROA.22-10077.1811; see also ROA.22-10077.1812-13 (disqualifying 

cardiovascular and metabolic conditions).  

Plaintiffs nevertheless assert that the Navy lacks a compelling interest in 

vaccination because:  the Navy’s operations continued “successfully regardless of 

vaccination status,” Resp. 51; the Navy has identified “zero examples” of vaccination 

status compromising a mission, Resp. 39, 53; and “operations will largely continue” if 

a number of deployed sailors are infected with SARS-CoV-2, Resp. 56. Plaintiffs—like 

the district court—miss the point and misconstrue the record.   

The divergent experiences of unvaccinated sailors aboard the U.S.S. Roosevelt 

in March 2020 versus the vaccinated sailors aboard the U.S.S. Milwaukee in December 

2021 exemplify how significantly vaccination has mitigated adverse outcomes for 

naval operations. The COVID-19 outbreak on the U.S.S. Roosevelt required the Navy 

to remove over 4,000 unvaccinated sailors from the aircraft carrier (and resulted in a 

sailor’s tragic death), leaving the ship unavailable for 51 days. An outbreak on the 

U.S.S. Milwaukee, by contrast, resulted in only a “minor deployment delay,” and the 

infected (fully vaccinated) sailors were asymptomatic or experienced only “mild 

symptoms.” ROA.22-10077.2575-76, 3785 & n.9.  

Admiral Lescher also explained that COVID-19 severely inhibited the Navy’s 

pre-vaccination operations, at great cost to the Navy in general and to individual 
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service members in particular, ROA.22-10077.5850, 5890-91; see also ROA.22-

10534.3251 (Admiral Merz describing similar costs). And he identified several specific 

examples in which service members’ vaccination status directly impacted NSW 

missions. ROA.22-10077.5848, 6145.  

Plaintiffs ignore these examples and selectively identify (Resp. 38-39, 51-53) 

instances in which plaintiffs themselves completed assignments. Past good fortune, 

however, is no guarantee of future success. And the Navy is not “required to wait” 

until plaintiffs’ unvaccinated status “actually result[s]” in harm to national defense. 

Winter, 555 U.S. at 31 (quotations omitted); see also Ramirez v. Collier, 142 S. Ct. 1264, 

1288 n.2 (2022) (Kavanaugh, J., concurring) (“[I]n assessing risk, a government need 

not wait for the flood before building the levee.”); Roth v. Austin, No. 8:22-cv-3038, 

2022 WL 1568830, at *28 (D. Neb. May 18, 2022) (“The [military] simply was not 

required to continue to ‘muddle through’ with less effective means once superior 

means of furthering its compelling interest, in the form of FDA-approved vaccines, 

were available.”).  

Plaintiffs’ attempt (Resp. 21-24) to impugn Admiral Lescher’s credibility simply 

because he was purportedly unfamiliar with every detail of the Navy’s on-the-ground 

operations falls flat. The second-highest uniformed officer in the Navy—a force 

including more than 330,000 active-duty service members and more than 100,000 

reservists—is hardly expected to be aware of the force’s every jot and tittle. And, in 

any event, Admiral Lescher identified a number of operations affected by COVID-19, 
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and he described how vaccination has mitigated adverse mission outcomes, e.g., 

ROA.22-10077.5843-44, 5849-50, 5861, 5869, 5890-91.  

b. Plaintiffs Have Not Identified A Less Restrictive Alternative That 
Equally Promotes The Navy’s Compelling Interest In Ensuring 
Force Readiness For NSW Service Members  

Requiring plaintiffs to be vaccinated is also the least restrictive means of 

furthering the military’s compelling interests in ensuring that members of the NSW 

community are physically prepared to execute demanding missions, while minimizing 

avoidable risks. As Admiral Lescher explained, vaccination is “essential [to] keeping 

Navy units on mission by mitigating the impact of COVID-19,” ROA.22-10077.2568, 

and senior Navy officials have determined that “vaccines are the most effective tool 

… to execute the Commander-in-Chief ’s orders to protect vital United States’ 

national interests,” ROA.22-10077.2574. Plaintiffs identify no viable alternative. 

As noted (Opening Br. 40), a number of courts have held that vaccination is 

the least restrictive means of advancing the government’s compelling interests in non-

military settings, see, e.g., Does 1-6 v. Mills, 16 F.4th 20, 32-33 (1st Cir. 2021), only 

confirming the necessity of vaccinating Navy service members who perform sensitive 

missions that require peak physical fitness. See, e.g., Navy SEAL 1, 2022 WL 1294486, 

at *6-7. RFRA simply does not require the Navy to internalize the added risks from 

deploying unvaccinated personnel on special-operations missions.  

Plaintiffs wrongly suggest (Resp. 48, 55-57) that the vaccination requirement is 

“based on outdated science” and that “natural immunity gives roughly the same 
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protection as an initial course.” The Centers for Disease Control and Prevention 

(CDC) maintains—based on its ongoing assessment of new scientific evidence—that 

“[p]eople who already had COVID-19 and do not get vaccinated after their recovery 

are more likely to get COVID-19 again than those who get vaccinated after their 

recovery.” CDC, Frequently Asked Questions About COVID-19 Vaccination, 

https://go.usa.gov/xSYPr (last updated Sept. 2, 2022). And the CDC continues to 

recommend vaccination for individuals with a history of infection:  “COVID-19 

vaccines can offer added protection to people who had COVID-19, including protection 

against being hospitalized from a new infection, especially as variants continue to 

emerge.” CDC, Benefits of Getting a COVID-19 Vaccine, https://perma.cc/W66Y-3GU7 

(updated Aug. 17, 2022); see also ROA.22-10077.1950-51 (concluding, based on key 

findings from 96 publications, that prior COVID-19 infection did not provide 

adequate protection). As understanding of COVID-19 continues to evolve, the Court 

should defer to the military’s expert evaluation of optimal risk-mitigation measures 

based on the scientific and public health communities’ consensus that vaccination is 

the most effective way to mitigate the effects of COVID-19. Navy SEAL 1, 2022 WL 

1294486, at *7 (deferring to the military’s reliance on scientific authority in light of the 

“everchanging nature of SARS-CoV-2’s variants and subvariants”); Holder v. 

Humanitarian Law Project, 561 U.S. 1, 35 (2010) (deferring to the government’s 

empirical conclusions to prevent harm to national security).  
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Plaintiffs also argue (Resp. 55, 58) that the vaccination requirement is 

underinclusive because the Navy has granted permanent medical exemptions. But no 

member of the NSW community has received a permanent medical exemption, and 

very few have even temporary medical exemptions. See ROA.22-10077.1859, 1865-

66.2 In any event, as noted (Opening Br. 6-7, 43-44), medical exemptions and religious 

exemptions serve categorically different purposes. Unlike religious exemptions, 

medical exemptions facilitate service members’ health and fitness for duty. Moreover, 

service members with a medical exemption are subject to the same restrictions as 

service members with a religious exemption. ROA.22-10077.3705, 3805-06; see also 

Roth, 2022 WL 1568830, at *20 (“[S]ervice members with medical, administrative, or 

religious exemptions to the COVID-19 vaccination mandate do not operate within 

the [military] as if they were vaccinated.”).  

 
2  The Navy has granted permanent medical exemptions “only on a showing of a 
contraindication, i.e., upon a showing that vaccination would cause more medical 
harm than … good.” Navy SEAL 1, 2022 WL 1294486, at *12.  

The Navy’s website indicates that 21 permanent medical exemptions have been 
granted to active-duty service members. U.S. Navy, COVID-19 Updates, 
https://perma.cc/WQ7B-CZV7. That is incorrect—only 14 such exemptions have 
been granted, to service members who either received an initial dose of the COVID-
19 vaccine and experienced a serious medical reaction (with recommendations to 
avoid further vaccination), or who had medical conditions that precluded vaccination 
due to family history of vaccine reaction and severe cardiac disease. The Navy has 
confirmed, however, that it had granted 47 religious exemptions as of August 24, 
2022.  
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Plaintiffs err claiming (Resp. 56) that the Navy provides “across-the-board 

exemption[s] to placebo participants in the military vaccine clinical trials.” The Navy 

is not aware of any NSW service member participating in a clinical trial for a COVID-

19 vaccine, ROA.22-10077.2603, nor is it aware of any other Navy service member 

participating in a clinical trial or receiving such an exemption, ROA.22-10077.1859. 

And any such service member would be subject to the same restrictions as other 

unvaccinated service members. ROA.22-10077.2604. 

Finally, plaintiffs do not advance their case with the assertion (Resp. 55) that 

the Navy has not required military contractors to be vaccinated. Military contractors 

are not subject to deployment-readiness requirements, nor are they entrusted with 

sensitive missions like plaintiffs are. Additionally, the President issued an Executive 

Order requiring that those contractors be vaccinated, which is currently enjoined 

nationwide. Georgia v. Biden, 574 F. Supp. 3d 1337, 1357 (S.D. Ga. 2021).3  

c. The Navy Individually Assesses Each Religious Exemption 
Request 

Plaintiffs urge (Resp. 45-50) that even if the Navy generally has a compelling 

interest in military readiness and vaccination is the least restrictive means to achieve 

that interest, plaintiffs’ RFRA claims are likely to succeed because Navy policy is a 

 
3  On August 26, 2022, the Eleventh Circuit narrowed the scope of the 
nationwide injunction, but that order will not be effective until the court’s mandate 
issues on October 10, 2022, see Georgia v. President of the U.S., No. 21-14269, 2022 WL 
3703822, at *16-17 (11th Cir. Aug. 26, 2022).  
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“sham” that results in a “categorical” denial of all religious exemption requests. 

Plaintiffs, like the district court, are mistaken.  

i.  As a factual matter, the Navy had granted 47 religious exemptions to the 

vaccination requirement as of August 24, 2022, U.S. Navy, COVID-19 Updates, 

https://perma.cc/WQ7B-CZV7. The Navy evaluates each of those exemption 

requests on a case-by-case basis to determine whether a service member may remain 

unvaccinated, while adequately protecting the Navy’s compelling interests in force 

readiness and fitness. Opening Br. 7-8. Plaintiffs’ repeated assertions (e.g., Resp. 3 n.6, 

32, 47, 58) that the Navy has granted “zero religious exemptions” are thus patently 

false.  

Plaintiffs criticize (Resp. 46) the Navy’s “fifty-step process.” But that process 

was developed for Navy administrators “to efficiently process the unprecedented 

influx of religious accommodation requests related to the COVID-19 vaccine 

requirement,” and “to ensure that all religious accommodation requests … are fairly 

adjudicated.” ROA.22-10077.3669 & n.7; see also ROA.22-10077.3671; ROA.22-

10077.1895-98 (Admiral Merz, describing this process). Most of those steps are not 

actions a service member must take. Nor is the final decision for any particular 

exemption request preordained; the Navy provides commanders with forms to 

approve or disapprove a service member’s request. ROA.22-10077.1897, 1925-26; see 

also ROA.22-10077.3854-56 (two plaintiffs’ commanding officers recommending that 

their religious exemptions be approved).  
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ii.  As a legal matter, RFRA does not require any particular administrative 

process. RFRA provides for judicial review of disputes about whether particular 

government policies substantially burden a person’s religious exercise. 42 U.S.C. 

§ 2000bb-1(c). No RFRA violation has occurred if the Navy can “demonstrate[]” in 

court that applying its COVID-19 vaccination requirement “to the person” furthers a 

compelling governmental interest and is the least restrictive means of doing so, id. 

§ 2000bb-1(b)(1), (2). In short, whether the Navy sufficiently explained its reasoning 

in a prior administrative proceeding has no bearing on plaintiffs’ entitlement to an 

injunction under RFRA, prohibiting enforcement of the vaccination requirement. Cf. 

ROA.22-10077.67-68 (complaint, not seeking any process-based relief ); ROA.22-

10534.2554 (class complaint, similar).  

Indeed, in a RFRA case challenging the denial of a requested accommodation, 

the record before the court is not limited to the administrative record before the 

agency. See, e.g., National Capital Presbytery v. Mayorkas, 567 F. Supp. 3d 230, 247 

(D.D.C. 2021) (“RFRA review is not limited to an administrative record”); Franciscan 

All., Inc. v. Azar, 414 F. Supp. 3d 928, 942 n.6 (N.D. Tex. 2019) (O’Connor, J.) 

(similar and collecting authorities). That is because RFRA entails an objective inquiry 

into whether a particular religious belief can be accommodated, not a subjective 

inquiry focused on the agency’s intent in denying that accommodation or whether the 

agency adequately explained its decision. See New Doe Child #1 v. Congress of U.S., 891 

F.3d 578, 590 (6th Cir. 2018). In this very case, Justice Kavanaugh relied on Admiral 
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Lescher’s declaration—evidence that was outside the underlying administrative 

record. U.S. Navy Seals 1-26, 142 S. Ct. at 1302 (Kavanaugh, J., concurring).  

iii.  Plaintiffs also argue (Resp. 49-50) that the Navy has adopted a categorical 

rule akin to the rule the Supreme Court rejected in Gonzales v. O Centro Espírita 

Beneficente Uniao do Vegetal, 546 U.S. 418 (2006). Plaintiffs misread O Centro and again 

mischaracterize the Navy’s process for evaluating service members’ exemption 

requests.  

In O Centro, the government did not argue that the record satisfied RFRA’s 

means-ends test, see 546 U.S. at 427-28, but rather that the Controlled Substances Act 

permitted no exceptions whatsoever, id. at 430. Here, the Navy has submitted 

extensive record evidence showing that it individually evaluates service members’ 

religious exemption requests, e.g., ROA.22-10077.1907-08. And for requests that have 

been denied, the Navy determined that requiring service members to be vaccinated 

against COVID-19 is the least restrictive means to accomplish compelling military 

interests.  

That is exactly the showing that O Centro held satisfies RFRA—demonstrating 

“a compelling interest in uniform application of a particular program by offering 

evidence that granting the requested religious accommodations would seriously 

compromise [the government’s] ability to administer the program.” 546 U.S. at 435. 

And the Supreme Court explained that a policy that “precludes … exceptions” would 

be permissible if the government “explain[s] why the denied exemptions could not be 
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accommodated.” Id. at 435-36. Applying this reasoning, the Eleventh Circuit recently 

rejected a RFRA challenge to a Navy policy prohibiting unauthorized entry on naval 

base property—with no exceptions, including for a Catholic protest group—because 

the Navy’s “need for the uniform application of laws prohibiting unauthorized entry 

on naval base property[] … [is] the least-restrictive means of achieving the 

government’s compelling interest in national security[]…[]and precludes the 

recognition of [any] proposed exceptions to these criminal laws, even under RFRA.” 

United States v. Grady, 18 F.4th 1275, 1288 (11th Cir. 2021), cert. denied, 142 S. Ct. 2871 

(2022). 

In sum, the Navy does not assert that its vaccination requirement admits no 

religious-based exemptions. But O Centro would not foreclose that approach, given the 

Navy application of RFRA’s means-ends test on a “case-by-case basis.” ROA.22-

10077.1897.  

2. Plaintiffs’ Free Exercise Claims Lack Merit  

Plaintiffs argue (Resp. 57-58) that the Navy’s COVID-19 vaccination 

requirement and exemption process are not generally applicable, and therefore subject 

to strict scrutiny under the Free Exercise Clause. Strict scrutiny involves the same 

means-ends test as RFRA, and because the Navy satisfies that test, see supra pp. 15-20, 

the Court need not independently address plaintiffs’ First Amendment arguments. If 

the Court reaches the issue, however, it should conclude that the vaccination 
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requirement is facially neutral and thus subject only to rational-basis review, which it 

easily satisfies. Trump v. Hawaii, 138 S. Ct. at 2420.  

The Navy requires all non-exempted active-duty service members to be fully 

vaccinated, not just service members who hold particular religious views. Opening Br. 

46-48; cf. Kane v. De Blasio, 19 F.4th 152, 164 (2d Cir. 2021) (per curiam). Plaintiffs 

assert (Resp. 58) that “religious-based accommodation requests are treated less 

favorably than secular requests,” pointing to various permanent medical exemptions 

and exemptions to service members participating in vaccine clinical trials. But the 

Navy has granted more religious exemptions than permanent medical exemptions. 

Furthermore, for the reasons described in the opening brief (at 6-7, 44), permanent 

medical exemptions are different in kind from religious exemptions, both in terms of 

the purposes they serve and the effect they have on the health of the force (and no 

permanent medical exemptions have been granted to NSW service members, 

ROA.22-10077.1865-66). See supra p. 19. The Navy is unaware of any service member 

participating in a vaccine clinical trial, ROA.22-10077.1859, 2603; who would be 

subject to the same restrictions as other unvaccinated service members, ROA.22-

10077.2604, 3705, see supra p. 20.  
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C. Plaintiffs Failed To Demonstrate That The Equities Warrant A 
Preliminary Injunction  

1.  The district court further erred in issuing the first injunction because the 

original plaintiffs failed to establish any irreparable injury absent injunctive relief. 

Plaintiffs’ alleged harms are, at base, employment-related harms, which this Court and 

the Supreme Court have explained do not constitute irreparable injury absent a 

“genuinely extraordinary situation.” Sampson v. Murray, 415 U.S. 61, 92 n.68 (1974); 

White v. Carlucci, 862 F.2d 1209, 1211-13 (5th Cir. 1989). This standard—which 

plaintiffs’ single-paragraph response (Resp. 58) makes no effort to meet—is 

particularly demanding in the military context. See Pitcher v. Laird, 415 F.2d 743, 745 

(5th Cir. 1969) (per curiam); McCurdy v. Zuckert, 359 F.2d 491, 493 (5th Cir. 1966). 

Even if plaintiffs are discharged—a process that is neither certain nor imminent—

they could be reinstated and receive back pay. 

Plaintiffs claim that they will suffer constitutional and RFRA-based injuries 

absent preliminary relief, but their constitutional and RFRA claims lack merit. See supra 

Part I.B. And those are the same harms as a service member who is non-deployable 

for a medical condition. ROA.22-10077.3705. Nor can plaintiffs rely on allegations of 

religious “pressure.” Cf. Khalsa, 779 F.2d at 1399-400 (holding that a plaintiff failed to 

demonstrate irreparable harm based on religious-liberty claims against the Army). 

Plaintiffs are free to adhere to their stated religious beliefs by declining to be 

vaccinated, and seek compensation if they are discharged or disciplined.  
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2.  Plaintiffs also have not demonstrated that the public interest and the 

balance of harms—which “merge” here, Nken v. Holder, 556 U.S. 418, 435 (2009)—

favor preliminary relief.  

The first preliminary injunction risks substantially undermining the national 

defense and the public interest—a grave harm that outweighs any interest plaintiffs 

might have in avoiding reassignment or other reparable, employment-related 

consequences. Until the Supreme Court granted a partial stay, the preliminary 

injunction impeded the Navy’s ability to mitigate operational risks on some of the 

military’s most sensitive missions, including capturing terrorists and rescuing hostages. 

See ROA.22-10077.1876. The preliminary injunction also undermines good order and 

discipline in the NSW community, forcing the Navy to accept a risk of severe illness 

and mission disruption that senior military leaders have determined is unacceptable. 

See, e.g., ROA.22-10077.1907-08, 3793-94. These harms to military readiness 

contravene the “strong judicial policy against interfering with the internal affairs of the 

armed forces.” Chilcott v. Orr, 747 F.2d 29, 33 (1st Cir. 1984).  

Plaintiffs’ only response (at 59) is that the preliminary injunction necessarily 

serves the public interest because it vindicates their constitutional rights. As described, 

supra pp. 24-25, plaintiffs’ claims lack merit. And even if plaintiffs were correct on the 

merits, the Court would be required to weigh the serious harms that the injunction 

inflicts on the public. See Opening Br. 51-54; Winter, 555 U.S. at 23-24, 32 (holding 

that the public interest precluded a preliminary injunction regardless of the merits). 
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Plaintiffs do not address those harms and provide no reason to disregard them. 

Instead, plaintiffs baldly assert that the Navy’s operations “will not be hindered.” That 

is both untrue, see supra pp. 8-9, 15-16, and a determination that neither plaintiffs nor 

the courts may properly make. Cf. North Dakota v. United States, 495 U.S. 423, 443 

(1990). Neither plaintiffs nor the district court were entitled to substitute their own 

views of military readiness and tolerable risks for the judgments of senior military 

leaders.  

II. The Class-Wide Preliminary Injunction Should Be Vacated  

If the Court vacates the original-plaintiffs’ preliminary injunction, it must 

necessarily vacate the class-wide injunction. But the class-wide injunction fails on its 

own terms. The district court erred in concluding that plaintiffs’ claims could be 

resolved class-wide, and the court failed to consider the exponentially greater harms to 

the military and the public interest from an injunction expanded to more than 4,000 

Navy service members worldwide.  

A. The Class-Wide Preliminary Injunction Is Invalid Because Class 
Members’ Claims Are Incapable Of Class-Wide Resolution 

The district court erred in granting class-wide injunctive relief to roughly 4,000 

Navy service members. The court’s four pages of analysis, ROA.22-10534.3601-04, 

make no express finding that the claims of all 4,000 class members are likely to 

succeed, nor has the court attempted to explain how it could have made such a 

finding without evidence about, for example, the military duties of each class member 
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and the feasibility of alternative mitigation measures. The court’s blunderbuss 

approach violates RFRA’s requirement to assess the application of a challenged 

governmental policy “to the person” whose religious belief is purportedly burdened. 

O Centro, 546 U.S. at 430-31 (quoting 42 U.S.C. § 2000bb-1(b)). Because RFRA 

requires an individualized analysis, plaintiffs cannot proceed on a class-wide 

basis―there are no common answers that will resolve the litigation, where each 

service member’s RFRA claim turns on “the specific characteristics of each 

[p]laintiff.” Davis v. Davis, 826 F.3d 258, 272 (5th Cir. 2016).     

In response, plaintiffs argue that this Court lacks jurisdiction to review the 

court’s decision to proceed on a class-wide basis and that purported flaws in the 

Navy’s process for evaluating service members’ religious exemption requests justify 

class-wide relief. Those contentions are meritless. 

1. The Court Has Appellate Jurisdiction To Review Class 
Certification  

The Court has appellate jurisdiction to review the class-wide preliminary 

injunction, 28 U.S.C. § 1292(a)(1); and review of the class-certification ruling 

(contained in the same order) “is necessary to ensure meaningful review of” that 

injunction. B.A. Kelly Land Co. v. Aethon Energy Operating, LLC, 25 F.4th 369, 384 (5th 

Cir. 2022) (quotations omitted). Because the class-certification decision provided the 

basis for granting class-wide relief, this Court’s review of the scope of that relief is 

“inextricably intertwined” with the order certifying a class. Bevill v. Fletcher, 26 F.4th 
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270, 274 (5th Cir. 2022) (ultimately quoting Swint v. Chambers Cty. Comm’n, 514 U.S. 35, 

51 (1995)).4  

This Court has squarely held that it has the “power to resolve the questions of 

class definition” incident to its “review of [an] injunction.” Payne v. Travenol Labs., Inc., 

673 F.2d 798, 808-09 (5th Cir. 1982); see also Thornton v. General Motors Corp., 136 F.3d 

450, 453-54 (5th Cir. 1998) (exercising appellate jurisdiction over an otherwise 

unappealable order “where review of the unappealable order is necessary to ensure 

meaningful review of the appealable order”). The scope of the class-wide injunction 

necessarily depends on the definition of plaintiffs’ class, and appellate review limited 

to the injunction itself “would deprive the [Navy] of [its] congressionally mandated 

right to a section 1292(a)(1) interlocutory appeal.” Hoxworth v. Blinder, Robinson & Co., 

903 F.2d 186, 209 (3d Cir. 1990) (quotations omitted). The Court’s review of the 

propriety of class-wide relief accordingly must extend to the underlying class 

certification order because appellate review of the class-wide preliminary injunction 

“simply cannot be conducted in isolation from” the order certifying the class. Jamie S. 

v. Milwaukee Pub. Sch., 668 F.3d 481, 492 (7th Cir. 2012). Indeed, the Court cannot 

uphold the class-wide injunctive relief “without also upholding the certification of the 

 
4  Plaintiffs’ argument (Resp. 61) that the Navy forfeited this issue lacks merit. 
The Navy cited a number of authorities establishing this Court’s appellate jurisdiction 
to review the class-certification decision in its Statement of Jurisdiction. Suppl. Br. 4. 
Nothing further was required.  
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class.” Immigrant Assistance Project of Los Angeles Cty. Fed’n of Labor v. INS, 306 F.3d 842, 

868-69 (9th Cir. 2002) (quotations omitted); see also Melendres v. Arpaio, 695 F.3d 990, 

999 (9th Cir. 2012). 

Contrary to plaintiffs’ assertion (Resp. 61-62), the Navy was not required to 

seek discretionary appellate review under Rule 23(f ). As the Fourth Circuit explained 

in Pashby v. Delia, a Rule 23(f ) petition is not necessary in “an appeal from an order 

granting ... an injunction[, which] brings before the appellate court the entire order, 

not merely the propriety of injunctive relief.” 709 F.3d 307, 318 (4th Cir. 2013) 

(quotations omitted). Plaintiffs’ reliance (Resp. 64) on Pashby is thus misplaced. 

Although the Pashby court concluded that it lacked appellate jurisdiction to review a 

class-certification ruling in an appeal challenging a preliminary injunction, that was 

because the class-certification decision was “distinct from” the injunction—which 

enjoined a state regulatory policy but was not entered on a class-wide basis—and the 

appealable order made only a “single reference” to the class members. Id. at 319. 

Here, the class-wide preliminary injunction necessarily depends on the class-

certification decision.   

2. Plaintiffs Failed To Satisfy The Requirements Of Rule 23  

Because RFRA requires an inherently individualized inquiry, plaintiffs cannot 

satisfy either Rule 23(a) or Rule 23(b), so the district court erred in extending 

preliminary injunctive relief to the class. Plaintiffs’ contrary arguments are factually 

and legally flawed.   
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a. Plaintiffs Failed To Satisfy Rule 23(a)’s Commonality And 
Typicality Requirements  

Plaintiffs failed to satisfy Rule 23(a)’s commonality and typicality requirements 

because they did not identify any common issues of law or fact “apt to drive the 

resolution” of their claims that can be resolved “in one stroke.” Flecha v. Medicredit, 

Inc., 946 F.3d 762, 767 (5th Cir. 2020) (quotations omitted). The “core component[s]” 

of their RFRA claims turn on the specific characteristics of each service member—his 

personal religious beliefs, the government’s compelling interest in ensuring that 

particular service member be vaccinated, and the availability of any less restrictive 

alternatives to vaccination that would be equally effective for that service member. 

Tucker v. Collier, 906 F.3d 295, 301-02 (5th Cir. 2018); O Centro, 546 U.S. at 430-31. 

Plaintiffs’ “allegations of systemic violations of the law” fail to establish commonality 

and typicality. M.D. ex rel. Stukenberg v. Perry, 675 F.3d 832, 844 (5th Cir. 2012) 

(quotations omitted).  

The Navy’s interest in vaccinating a particular service member depends on the 

risks of a SARS-CoV-2 infection adversely affecting that service member’s “mission 

accomplishment at the individual, unit, and organizational levels,” ROA.22-

10534.3116. And whether a less-burdensome alternative to vaccination is available is 

“highly dependent on the particular facts applicable to the individual requester,” 

ROA.22-10534.3116, including “specific duty assignments,” “type of work,” and 

workspace “configuration,” ROA.22-10534.3116, 3118. Those “individualized 
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inquir[ies] … prevent the class claims from asserting a common question of law.” 

Stukenberg, 675 F.3d at 843; see also Howard v. Cook Cty. Sheriff’s Office, 989 F.3d 587, 604 

(7th Cir. 2021) (rejecting commonality for “fact intensive” claims).  

Plaintiffs fault the Navy (Resp. 65) for “focus[ing] on the answers to many of the 

common questions presented by Plaintiffs,” but that is precisely what the Supreme 

Court and this Court have emphasized Rule 23(a) requires: “What matters to class 

certification ... is not the raising of common ‘questions’—even in droves—but, rather 

the capacity of a class-wide proceeding to generate common answers apt to drive the 

resolution of the litigation.” Flecha, 946 F.3d at 767 (quoting Wal-Mart Stores, Inc. v. 

Dukes, 564 U.S. 338, 350 (2011)). As in Flecha and Wal-Mart, “[d]issimilarities within 

the proposed class”—here, variations in more than 4,000 RFRA claims—“impede the 

generation of common answers.” Id.  

Plaintiffs acknowledge (Resp. 54, 68-69) that the class members “are not all the 

same,” but they steadfastly refuse to explain how thousands of RFRA claims could be 

resolved en masse, when significant variations permeate each service member’s 

circumstances, which bear directly on the elements of those claims. Burwell v. Hobby 

Lobby Stores, Inc., 573 U.S. 682, 726-27 (2014) (RFRA requires scrutinizing “the 

marginal interest” in enforcing a policy against a particular person). Plaintiffs instead 

focus (Resp. 65) on “twenty-four common questions of law and fact” they claim can 

be answered for all class members. But those questions all concern the Navy’s 

supposed “policy or practice” in evaluating service members’ religious exemptions, 
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ROA.22-10534.2634-37, and the Navy’s purported “policy of discrimination” against 

requests for religious exemptions, Resp. 66-67 (quoting Wal-Mart, 564 U.S. at 353). 

But the Navy has granted dozens of religious exemptions. U.S. Navy, COVID-19 

Updates, https://perma.cc/WQ7B-CZV7; see supra pp. 21-22. And to accept plaintiffs’ 

negative characterization of the Navy’s process requires concluding that many Navy 

officers’ sworn declarations were submitted in bad faith, and that Admiral Lescher 

lied during his deposition, see ROA.22-10077.5853-54. No evidence supports that 

conclusion. Cf. Latif v. Obama, 677 F.3d 1175, 1178 (D.C. Cir. 2011) (“[C]ourts 

presume that [military officials] have properly discharged their official duties.” 

(quotations omitted)). 

Furthermore, even if the administrative process were not individualized, that 

would not provide a basis for granting class-wide relief under RFRA. RFRA does not 

entitle a claimant to any particular administrative process, which is perhaps why 

plaintiffs did not seek process-based relief. See ROA.22-10534.2554 (class complaint); 

see also ROA.22-10534.78-79 (complaint); Chavez v. Plan Benefit Servs., Inc., 957 F.3d 

542, 547 (5th Cir. 2020) (establishing commonality requires “specific reference to the 

claims, defenses, … and applicable substantive law raised by the class claims”) 

(quotations omitted). Rather, to decide whether a service member has presented a 

valid RFRA claim, a court must assess whether that individual’s particular beliefs are 

religious and sincerely held, whether any burden on that individual’s exercise of 

religion is substantial, and whether—considering that individual’s military duties—
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there are less restrictive ways to accomplish the military’s compelling interests. 

Whether plaintiffs were all treated similarly in the Navy’s internal administrative 

process is not relevant to those inquiries, and plaintiffs’ exclusive focus on purported 

deficiencies in the administrative process does not excuse them (or the district court) 

from conducting the requisite claimant-specific analysis. 

Plaintiffs contend, without any supporting authority, that the class members’ 

RFRA claims “do not require individual resolution.” Resp. 69. That argument is flatly 

contrary to RFRA’s plain language—which requires evaluating a burden “to the 

person,” 42 U.S.C. § 2000bb-1(b)—to this Court’s precedents, see, e.g., Ali v. Stephens, 

822 F.3d 776, 785-86 (5th Cir. 2016), as well as the district court’s own view, e.g., 

ROA.22-10534.2423, 3589, 3601. Plaintiffs also fail to distinguish Stirman v. Exxon 

Corp., where this Court held that the plaintiffs failed to establish typicality by asserting 

that the defendant “engaged in a similar course of conduct with respect to each of 

them.” 280 F.3d 554, 562 (5th Cir. 2002). “[D]ifferences among” the plaintiffs’ legal 

claims for relief precluded a finding of typicality. Id. So too here; RFRA requires 

applying “the challenged law [to] the particular claimant whose sincere exercise of 

religion is being substantially burdened.” Ramirez , 142 S. Ct. at 1278 (quotations 

omitted).  

Like the district court, plaintiffs rely on the Navy’s purported failure to 

individually consider each service member’s religious exemption request in the 

administrative process. As noted, that allegation is not merely unfounded; it is 
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squarely contradicted by numerous military officials’ testimony describing the Navy’s 

individualized assessment of religious exemption requests. More fundamentally, the 

Navy’s ostensible process failures provide no license to ignore Rule 23(a)’s 

requirements. Relying on the district court’s misunderstanding of RFRA and Rule 

23(a), plaintiffs submit that “‘in the Navy’s own analysis [of service members’ 

requested exemptions],’” any distinctions among the service members “‘make no 

difference,’” Resp. 69 (quoting ROA.22-10534.3592). But the Navy’s decision to grant 

or deny service members’ exemption requests has no bearing on the Court’s de novo 

consideration of whether plaintiffs’ RFRA claims are typical of the class. And as 

explained (Suppl. Br. 18-19), the multitude of factual differences among each service 

member’s RFRA claim should have precluded finding commonality or typicality. That 

is especially true with respect to the named plaintiffs, who perform “unique” missions 

with a “higher degree of risk,” exemplifying the Navy’s compelling interest in 

vaccinating those service members, and the lack of viable alternatives to vaccination in 

their particular circumstances. ROA.22-10534.2583-84; see also U.S. Navy Seals 1-26, 

142 S. Ct. at 1302 (Kavanaugh, J., concurring).  

Plaintiffs also offer no response to the Navy’s argument (Suppl. Br. 11-13) that 

variations in service members’ religious beliefs and the extent to which the 

vaccination requirement substantially burdens those beliefs defeats commonality. That 

omission is telling because plaintiffs expressly concede (Resp. 68) that they have 

“different religious reasons for objecting to the vaccine,” which are “relevant for 
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determining the elements of each individual’s RFRA claim.” Cf. ROA.22-10534.1168 

(SEAL 8 objecting to vaccines developed from fetal cell lines); ROA.22-10534.1270 

(Diver 1 articulating a personal belief that the COVID-19 vaccine is “harmful”). The 

increasing availability of vaccines that were not developed using fetal cell lines or 

using mRNA technology only sharpens the significance of class members’ varying 

religious beliefs and the varying degrees to which the vaccination requirement may 

burden those beliefs. See ROA.22-10077.5025-26 (describing the widespread 

availability of the Novavax vaccine, which was not developed using fetal cell lines or 

mRNA technology).  

Moreover, plaintiffs offer no response to the argument (Suppl. Br. 12) that the 

district court incorrectly relied on the role of Navy chaplains to establish 

commonality. Chaplains have a limited role in the exemption process—they initially 

assess the sincerity of a service member’s religious beliefs, but do not independently 

assess the burden of the vaccination requirement on those beliefs. Nor is a chaplain’s 

assessment binding on the final approval authority. ROA.22-10534.3115. A chaplain’s 

preliminary assessment of a service member’s religious beliefs thus does not establish 

any common element of plaintiffs’ RFRA claims.  

Finally, plaintiffs have no response to the argument (Suppl. Br. 20) that the 

named plaintiffs’ claims are atypical of the class because their claims are uniquely 

unexhausted and thus nonjusticiable. At the time of class certification, none of the 

named plaintiffs had received a final decision on their religious exemption requests, 
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rendering their clams atypical of the class. As of February 3, 2022, 81 service 

members’ exemption requests had been denied following appeals, ROA.22-

10534.3148, but the four named plaintiffs were not among them.5 That those 

plaintiffs’ claims are unexhausted and thus nonjusticiable, see supra pp. 5-7, renders 

their claims “a fortiori not typical of” the class. Machella v. Cardenas, 653 F.2d 923, 926 

(5th Cir. Unit A Aug. 1981).   

b. Plaintiffs Failed To Satisfy The Requirements For Class 
Certification Under Rule 23(b)(2)  

Plaintiffs’ arguments that the class was properly certified under Rule 23(b)(2) 

fail for similar reasons. Rule 23(b)(2) requires that the Navy acted “on grounds that 

apply generally to the class,” where only “a single injunction” would provide relief to 

all class members. Wal-Mart, 564 U.S. at 360. But RFRA requires “case-by-case” 

adjudication whether a policy substantially burdens a particular claimant’s religious 

exercise, and whether a less restrictive but equally effective alternative may further the 

government’s compelling interest in implementing the challenged policy to that 

claimant. Brown v. Collier, 929 F.3d 218, 230 (5th Cir. 2019) (quotations omitted). 

Plaintiffs recycle their process-driven arguments and now disclaim (Resp. 70) 

“seek[ing] individualized relief for any class member.” But their class complaint 

 
5  Explosive Ordnance Technician 1’s appeal was denied August 26, 2022. But his 
changed circumstances since the time of class certification are immaterial for 
establishing typicality. See United States v. Sanchez-Gomez , 138 S. Ct. 1532, 1539 (2018).  
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specifically requests an “injunction prohibiting the [Navy] from enforcing the 

COVID-19 Vaccine Mandate” against the class members, ROA.22-10534.2554, which 

is the injunction the district court granted. Such an injunction necessarily requires 

individually assessing each class member’s RFRA claim based on his individual 

circumstances. See supra pp. 32-34.  

As explained in the supplemental brief (at 20-27), Wal-Mart forecloses 

certifying plaintiffs’ class under Rule 23(b)(2) because the merits of each of the class 

member’s RFRA claims cannot be adjudicated “in one stroke.” 564 U.S. at 350. 

Plaintiffs purport to rely on Wal-Mart, asserting that, “[o]nce the Named Plaintiffs 

establish[ed] their individual entitlement to an injunction,” then, under Wal-Mart, “the 

same relief was appropriate as to the class.” Resp. 63. That logic turns Wal-Mart ’s 

reasoning on its head. Regardless whether the named plaintiffs’ claims are likely to 

succeed, the Supreme Court held that claims involving “individualized 

determinations” of relief that depend on specific circumstances surrounding many 

different employment actions could not be certified under Rule 23(b)(2). Wal-Mart, 

564 U.S. at 366. Just as that was true of the Wal-Mart plaintiffs’ Title VII claims, it is 

true for these plaintiffs’ RFRA claims. RFRA authorizes “appropriate relief” tailored 

to a discrete statutory injury, 42 U.S.C. § 2000bb-1(c), that the Supreme Court has 

emphasized is “context dependent,” Tanzin v. Tanvir, 141 S. Ct. 486, 491 (2020) 

(quotations omitted); see also Maldonado v. Ochsner Clinic Found., 493 F.3d 521, 524 (5th 

Cir. 2007) (precluding class certification under Rule 23(b)(2) for relief that requires 
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“an individual inquiry that will depend on the specific circumstances of each class 

member”).   

Plaintiffs also ignore that individual class members have separately brought suit 

in other courts and have sought to opt-out of the class and separate from the Navy. 

That fact underscores the inappropriateness of a mandatory Rule 23(b)(2) class, which 

is assumed to be “a homogenous and cohesive group,” In re Monumental Life Ins. Co., 

365 F.3d 408, 415 (5th Cir. 2004) (quotations omitted). Class members here have 

widely divergent interests. 

Plaintiffs do not dispute (Suppl. Br. 25) that class certification renders 

individual plaintiffs’ suits meaningless. Neither plaintiffs nor the district court have 

explained how those cases can be effectively litigated, since the individual plaintiffs—

absent class members here—would be bound by any ruling here. See Randall v. Rolls-

Royce Corp., 637 F.3d 818, 820-21 (7th Cir. 2011). Plaintiffs also do not address the 

argument (Suppl. Br. 26) that other courts have severed certain plaintiffs’ RFRA 

claims to provide those claims the individualized consideration they require—actions 

that are fundamentally inconsistent with the blunderbuss approach this district court 

has taken.  

Finally, plaintiffs misunderstand (Resp. 72-75) the Navy’s argument with 

respect to the district court’s bizarre opt-out provision. That provision demonstrates 

the court’s implicit recognition that differences pervade the class, which should have 

precluded class certification under Rule 23(b)(2). Nor was the district court’s novel 
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mechanism a traditional “opt-out” at all. Rather than requiring a class member to opt-

out with the court itself, the court has required service members who seek to 

involuntarily separate from the Navy to withdraw their religious exemption request, so 

they no longer fall within the defined class. See ROA.22-10534.3594. The district court 

cannot reverse-engineer the mandatory class it certified to avoid fundamental 

divergences in class members’ interests. Plaintiffs identify no other court to have 

employed such a novel “opt-out” mechanism. Moreover, despite establishing this odd 

opt-out mechanism, the district court has not required absent class members be 

notified of class certification. Cf. Monumental Life Ins., 365 F.3d at 417 (“[C]lass 

members must be provided adequate notice.”).  

B. The District Court Abused Its Discretion In Failing To Evaluate 
The Equities When Issuing An Injunction Applicable To 4,000 
Navy Service Members  

The district court compounded its errors in granting class-wide injunctive relief 

by failing to consider the distinct equitable considerations relevant to an order that 

applies to 4,000 class members versus an order that applies to 35 individuals. The 

district court’s summary conclusion that the Navy could not enforce the vaccination 

requirement against any service member who objects to it for religious reasons was, at 

minimum, not “appropriate relief” tailored to any specific RFRA injury. 42 U.S.C. 

§ 2000bb-1(c). 

In arguing for class-wide relief, plaintiffs relied on the same, quintessentially 

compensable employment-based harms. See Sampson, 415 U.S. at 92 n.68; White, 862 
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F.2d at 1211-13, see supra p. 26. The government, in contrast, thoroughly explained 

why a class-wide injunction would cause “exponentially greater” harms to the Navy 

than the original-plaintiff injunction, outlining distinct harms to naval surface, 

undersea, air, and intelligence operations. ROA.22-10534.3231. As Admiral Caudle 

attested, the class-wide preliminary injunction would cause “irreparable harm to 

readiness and mission accomplishment” by “degrad[ing] the effectiveness of 

[operational] units and seriously endanger[ing] the Navy’s ability to fully accomplish 

assigned missions,” “unnecessarily limit[ing] the Navy’s ability to respond to the most 

challenging crises.” ROA.22-10534.3232, 3243. And “in the professional judgment 

and experience of the Military Services,” “each unvaccinated member added to a unit” 

unacceptably and exponentially increases “the risk to personnel and risk to mission” 

success. ROA.22-10534.3244. Vice Admiral Merz echoed these concerns, explaining 

the injunction would “put[] the Nation’s ability to respond to crises around the world 

at unnecessary and self-inflicted risk.” ROA.22-10534.3249.  

Plaintiffs never acknowledge these harms. Instead, they question (Resp. 59) 

Admiral Caudle’s assertion that the class-wide injunction undermines “‘the Navy’s 

ability to fight and win the Nation’s wars.’” But the Admiral’s assessment is precisely 

the sort of “judgment[] concerning military operations and needs” that 

“unquestionably” require deference. Rostker v. Goldberg, 453 U.S. 57, 68 (1981); see also 

U.S. Navy SEALs 1-26, 142 S. Ct. at 1302 (Kavanaugh, J., concurring) (criticizing the 

district court for “overriding military commanders’ professional military judgments”). 
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And, as explained (Suppl. Br. 29), the district court’s failure to afford “sufficient 

weight” to those views was an abuse of discretion. Winter, 555 U.S. at 28.  

Plaintiffs themselves clarify the stakes here. While “no wars were being lost” 

during this litigation, Resp. 59, Navy Admirals have warned that the injunction 

significantly “degrades the effectiveness of [operational] units and seriously endangers 

the Navy’s ability to fully accomplish assigned missions,” ROA.22-10534.3232. That 

“could clearly result in mission failure in contingencies and crises that cause harm to 

national security,” ROA.22-10534.2590. The district court abused its discretion, 

subjecting the Navy and the American people to those avoidable risks. 
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CONCLUSION 

For the foregoing reasons, the preliminary injunctions should be vacated and 

the class-certification order reversed. 
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