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November 7, 2022. Although defendants-appellees believe that oral argument is not 

necessary because the district court did not abuse its discretion in denying the 
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argument if it would assist the Court. 
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STATEMENT OF JURISDICTION 

Texas Governor Greg Abbott and Alaska Governor Mike Dunleavy invoked the 

district court’s subject-matter jurisdiction under 5 U.S.C. §§ 702-703 and 28 U.S.C. 

§§ 1331, 1346, and 1361. ROA.100. The district court denied a preliminary injunction 

on June 24, 2022, ROA.670, and Governor Abbott filed a timely notice of appeal on 

June 28, 2022, ROA.671-72; see Fed. R. App. P. 4(a)(1)(B).1 This Court has jurisdiction 

under 28 U.S.C. § 1292(a)(1). 

STATEMENT OF THE ISSUE 

The National Guard is an essential reserve component of the United States 

armed forces, organized and trained according to federal standards and funded by the 

federal government. Because all members of the National Guard must be ready for 

federal military service on a moment’s notice, they are subject to military readiness 

requirements. Those readiness requirements include a range of medical and fitness 

standards, including vaccination with the COVID-19 vaccine. Governor Abbott sought 

a preliminary injunction that would effectively excuse National Guard members in 

Texas from the COVID-19 vaccination requirement.  

The issue presented on appeal is the following:  

Whether the district court abused its discretion in denying Governor Abbott’s 

motion for preliminary relief where Governor Abbott failed to show any likelihood of 

 
1 Governor Dunleavy did not appeal. 
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success on his claim that the federal government may not take steps to ensure the 

readiness of National Guard members; failed to overcome the highly deferential 

standard of review courts apply to judge the reasonableness of readiness standards; and 

failed to demonstrate that equitable factors weighed in his favor.  

STATEMENT OF THE CASE 

A. The National Guard  

1. The Constitution empowers Congress “[t]o provide for organizing, arming, 

and disciplining, the Militia, and for governing such Part of them as may be employed 

in the Service of the United States, reserving to the States respectively, the Appointment 

of the Officers, and the Authority of training the Militia according to the discipline 

prescribed by Congress.” U.S. Const. art. I, § 8, cl. 16 (Second Militia Clause); see also 

Perpich v. Department of Def., 496 U.S. 334, 348 (1990); 10 U.S.C. § 246 (defining the 

militia). The Second Militia Clause “is explicit that the Congress shall have the 

responsibility for organizing, arming, and disciplining the Militia (now the National 

Guard), with certain responsibilities being reserved to the respective States.” Gilligan v. 

Morgan, 413 U.S. 1, 6 (1973). As the Supreme Court has explained, the term “discipline” 

refers to “the rules . . . by which the militia is to be governed.” Houston v. Moore, 18 U.S. 

(5 Wheat) 1, 14 (1820).  

The Constitution also empowers Congress “[t]o provide for calling forth the 

Militia to execute the Laws of the Union, suppress Insurrections and repel Invasions,” 

U.S. Const. art. I, § 8, cl. 15 (First Militia Clause), commonly known as “federalizing” 
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the militia. When the militia is federalized, it serves under the President in his capacity 

as Commander-in-Chief. See id. art. II, § 2, cl. 1. Separately, Congress also has the power 

to allocate funds “for the common Defence,” and to put conditions on that funding. 

See id. art. I, § 8, cl. 1. 

2.a. Congress first availed itself of its powers under the militia clauses in 1792, 

when it “provide[d] for the National Defence[] by establishing an Uniform Militia 

throughout the United States,” Act of May 8, 1792, ch. 33, 1 Stat. 271, and authorized 

the President “to call forth the Militia.” Act of May 2, 1792, ch. 28, 1 Stat. 264. Congress 

directed “each and every free able-bodied white male citizen of the respective states” 

between 18 and 45 to enroll in the militia, provide himself with weapons, and observe 

“the rules of discipline, approved and established by Congress.” Act of May 8, 1792, 

ch. 33, §§ 1, 7, 1 Stat. at 271, 273. The Act further directed local commanding officers 

“to cause the militia to be exercised and trained agreeably to the said rules of said 

discipline.” Id. § 6, 1 Stat. at 273. This approach was a compromise between the 

reluctance to maintain a national standing army and the need for “a regular and 

disciplined army.” See Perpich, 496 U.S. at 340 & n.6 (quoting The Federalist No. 25 

(Alexander Hamilton) (E. Earle ed., 1938)). 

In the modern era, Congress exercised its authority to create the National 

Guard—“a hybrid state-federal organization,” that “is ‘[a]n essential reserve component 

of the Armed Forces of the United States.’” Holdiness v. Stroud, 808 F.2d 417, 421 (5th 

Cir. 1987) (alteration in original) (quoting Gilligan, 413 U.S. at 7); see also 10 U.S.C. 
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§ 10101 (identifying the National Guard as among the “reserve components” of the 

U.S. military). As a reserve component, its purpose “is to provide trained units and 

qualified persons available for active duty in the armed forces, in time of war or national 

emergency, and at such other times as the national security may require, to fill the needs 

of the armed forces whenever more units and persons are needed than are in the regular 

components.” 10 U.S.C. § 10102. The National Guard has existed in its current form 

for roughly a century, see Act of June 3, 1916, ch. 134, 39 Stat. 166 (1916); Act of June 

15, 1933, ch. 87, 48 Stat. 153 (1933), and is “an integral part of this country’s military 

structure,” Holdiness, 808 F.2d at 421, acting as one “of the first line defenses of the 

United States,” 32 U.S.C. § 102.  

The organizational structure of the National Guard is complex. The National 

Guard consists of the National Guard of the various states and the National Guard of 

the United States. These “overlapping but distinct organizations” operate under a “dual 

enlistment” system—when a person enlists in a State National Guard unit, he 

simultaneously enlists in the National Guard of the United States as well. See Perpich, 

496 U.S. at 345-46. National Guard members retain their status as members of the State 

National Guard unless ordered into active duty in the U.S. military. See id.  

The National Guard is further subdivided into the Army National Guard and the 

Air National Guard. See 32 U.S.C. § 101(3). The Army National Guard and the Air 

National Guard are “a land force” and “an air force,” respectively. Id. § 101(4)(A), 

(6)(A). Each is made up of the “part of the organized militia of the several States and 
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Territories, Puerto Rico, and the District of Columbia, active and inactive, that . . . is 

trained, and has its officers appointed, under the” Second Militia Clause; “is organized, 

armed, and equipped wholly or partly at Federal expense”; and “is federally recognized.” 

Id. § 101(4), (6). The Army National Guard of the United States is “the reserve 

component of the Army all of whose members are members of the Army National 

Guard.” Id. § 101(5); see also id. § 101(7) (stating that the Air National Guard of the 

United States is “the reserve component of the Air Force all of whose members are 

members of the Air National Guard”); accord 10 U.S.C. § 101(c). 

b. Congress has recognized that it is “essential that the strength and organization 

of the” National Guard “be maintained and assured at all times.” 32 U.S.C. § 102. To 

achieve this goal, Congress dictated—“[p]ursuant to the power vested in [it] by the 

Constitution,” Holdiness, 808 F.2d at 420-21—that “[t]he discipline, including training, 

of the Army National Guard shall conform to that of the Army.” 32 U.S.C. § 501(a); see 

id. (discipline “of the Air National Guard shall conform to that of the Air Force”). To 

achieve this uniformity, Congress provided that the “President shall prescribe 

regulations, and issue orders, necessary to organize, discipline, and govern the National 

Guard.” Id. § 110; see also 10 U.S.C. § 10202(a) (authorizing the military secretaries to 

prescribe regulations to carry out provisions of law relating to the reserve components). 

The federal government pays National Guard members, funds the training they receive, 

and provides them with federal equipment. See Holdiness, 808 F.2d at 421. 

Case: 22-40399      Document: 00516479964     Page: 17     Date Filed: 09/21/2022



6 

Congress further directed the Secretary of Defense to “develop and prescribe a 

charter for the National Guard Bureau.” 10 U.S.C. § 10503. The Bureau must, among 

other duties, “[p]rescrib[e] the training discipline and training requirements for the 

Army National Guard and the Air National Guard and the allocation of Federal funds 

for the training of the Army National Guard and the Air National Guard”; “[e]nsur[e] 

that units and members of the Army National Guard and the Air National Guard are 

trained by the States in accordance with approved programs and policies of, and 

guidance from, the Chief, the Secretary of the Army, and the Secretary of the Air 

Force”; and “[m]onitor[] and assist[] the States in the organization, maintenance, and 

operation of National Guard units so as to provide well-trained and well-equipped units 

capable of augmenting the active forces in time of war or national emergency.” Id. 

§ 10503(3)-(5). 

The Department of Defense (DoD) and the military services have long required 

service members, including members of the National Guard, to meet stringent medical 

and physical fitness standards so that they remain ready to defend the nation. This 

approach embodies the understanding of military leaders at the Founding: Baron Von 

Steuben—whose Regulations for the Order and Discipline of the Troops of the United States 

provided the rules of discipline for the early militia—recognized that “physical 

conditioning and health . . . would always be directly linked to individual and unit 

discipline, courage in the fight, and victory on the battlefield.” Mark Hertling, Foreword 

to Whitfield East, A Historical Review and Analysis of Army Physical Readiness Training and 
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Assessment at iii (Combat Studies Institute Press 2013), https://perma.cc/GH53-4QL2. 

And reflecting this understanding, DoD has explained that “[p]hysical fitness . . . is 

essential for operational readiness.” DoD Instruction 1308.03, DoD Physical Fitness/Body 

Composition Program § 1.2, https://perma.cc/633G-B3CE; see also, e.g., DoD Instruction 

1200.07, Screening the Ready Reserve § 1.2, https://perma.cc/E77R-NYV9 (screening to 

be conducted “to provide a Ready Reserve force composed of Service members who[] 

. . . [m]eet Military Service readiness standards of mental, moral, professional, medical, 

and physical fitness and . . . [a]re available immediately for active duty (AD) during a 

mobilization”); DoD Instruction 6025.19, Individual Medical Readiness Program § 1.2, 

https://perma.cc/9GFK-LEX6 (DoD Instruction 6025.19) (identifying individual 

medical readiness as a military service and individual service member responsibility).   

For example, service members may be disqualified for a range of medical 

conditions, including asthma, high blood pressure, and certain mental health conditions. 

See, e.g., Army Regulation 40-501, Standards of Medical Fitness § 2-19, 

https://perma.cc/5SGG-F65U (Army Regulation 40-501) (high blood pressure); id. at 

§ 2-23 (asthma); id. at § 2-27 (schizophrenia); see also DoD Instruction 6130.03, Vol. 1, 

Medical Standards for Military Service: Appointment, Enlistment, or Induction, 

https://perma.cc/BT8X-SWA7; DoD Instruction 6130.03, Vol. 2, Medical Standards for 

Military Service: Retention, https://perma.cc/6743-U2G6. Service members must also 

meet height and weight requirements specific to their service and complete regular 

physical fitness tests, which include timed runs and other exercises. See, e.g., Regulation 
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40-501, §§ 2-20, 2-21, Table 2-1 (specifying that, for men, “[h]eight below 60 inches or 

over 80 inches is disqualifying” and identifying acceptable minimum and maximum 

weight based on height and age); id. § 10-3 (explaining that medical standards identified 

for Army service members also apply to members of the Army National Guard of the 

United States); id. § 10-13; see also Army Nat’l Guard, Army Physical Fitness Test (APFT), 

https://perma.cc/9SJ6-Q23G; Air Nat’l Guard, How To Join-Eligibility, https://

perma.cc/NH2M-63UB. 

In line with the same principles, the U.S. military has historically required a range 

of immunizations for its service members. See ROA.441; DoD Instruction 6205.02, 

DoD Immunization Program § 1.2, https://perma.cc/7G9K-L94L (DoD Instruction 

6205.02); see also John D. Grabenstein et al., Immunization to Protect the US Armed Forces: 

Heritage, Current Practice, and Prospects, 28 Epidemiologic Reviews 3, 8 (2006) (identifying 

immunizations in military use during major U.S. conflicts). Before the COVID-19 

vaccine was added to the list, the military required eight routine immunizations, 

including the influenza vaccine, the tetanus-diphtheria vaccine, and the varicella 

vaccine—as well as eight other immunizations in the presence of certain risk factors. 

See Army Regulation 40-562, Immunizations and Chemoprophylaxis for the Prevention of 

Infectious Diseases, App. D, Table D-2, https://perma.cc/QP25-RL9L (Army Regulation 

40-562). A service member is not considered medically ready unless he has received all 

required immunizations. See DoD Instruction 6025.19, at §§ 3.1, 3.2, 3.6.  
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State National Guards may not issue regulations that are inconsistent with federal 

military regulations issued by DoD, the Departments of the Army and the Air Force, 

or the National Guard Bureau. ROA.426; see, e.g., DoD Directive 5105.83, National 

Guard Joint Force Headquarters–State § 9, https://perma.cc/65GK-EKJP (DoD Directive 

5105.83). 

3. The roles of individuals within the National Guard are also complex, as 

members of the National Guard may serve in different roles at different times. 

Most members of the National Guard are “Drill Status Guardsmen” serving 

under Title 32 of the U.S. Code. Drill Status Guardsmen attend Title 32 training at least 

one weekend a month and two weeks a year. ROA.419; see also 32 U.S.C. § 502 (training 

requirements); Army Regulation 135-91, Service Obligations, Methods of Fulfillment, 

Participation Requirements, and Enforcement Provisions § 3-1, https://perma.cc/5U3B-

QH2D. This “training is primarily designed to prepare National Guard units and 

individual service members for military service as part of one of the reserve 

component[s] of the United States, i.e., service in the Army National Guard of the 

United States or the Air National Guard of the United State[s].” ROA.419. Although 

the states are required to conduct these Title 32 trainings, the trainings are paid for by 

the federal government and must “conform to” requirements set by the Army and the 

Air Force. See 32 U.S.C. § 501; see also id. § 502(a) (training to occur “[u]nder regulations 

to be prescribed by the Secretary of the Army or the Secretary of the Air Force, as the 

case may be”). To participate in Title 32 training, Drill Status Guardsmen must comply 
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with federal rules, including military vaccination requirements. See ROA.419; 32 U.S.C. 

§§ 110, 501.  

A smaller subset of the National Guard are “Active Guard and Reserve” 

members, also serving under Title 32 of the U.S. Code. They are full-time, uniformed 

service members, who “organiz[e], administer[], recruit[], instruct[], or train[] the reserve 

components,” preparing them for federal missions. 10 U.S.C. § 101(d)(6)(A); 32 U.S.C. 

§ 328(b); ROA.420. Active Guard and Reserve members must comply with Title 32 

regulations set by the President and Secretaries, and continued service in the Active 

Guard and Reserve requires the consent of the applicable service Secretary. 32 U.S.C. 

§ 328(a); ROA.420. 

In addition to their drilling and training responsibilities, National Guard 

members may be called up to either federal or state active duty. When a National Guard 

member is serving on federal active duty (in other words, when the member has been 

federalized), he serves under the direct control of an officer in the United States military. 

National Guard members serving on federal active duty are serving under Title 10 of 

the U.S. Code and are subject to the same rules and regulations as active duty military 

personnel. ROA.421; see also 10 U.S.C. § 12301. 

By contrast, when a National Guard member is “serving in purely a state mission 

or duty and [is] not performing a federally authorized mission or training,” he is placed 

in state active duty. ROA.421; see 38 U.S.C. § 4303(15). State active duty is any training 

or duty performed by a National Guard member that is not pursuant to Title 10 or Title 
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32, that is in service of the state governor, and “for which the member is not entitled 

to pay from the [f]ederal [g]overnment.” 38 U.S.C. § 4303(15); see DoD Directive 

5105.83, at 15. National Guard members on state active duty need not meet federal 

requirements to be paid by the state. ROA.421. While National Guard members on 

state active duty may use federal equipment, the state must reimburse the federal 

government for that use. ROA.421. 

Title 32 Drill Status Guardsmen and Active Guard and Reserve members are 

paid by the federal government. ROA.419-20; ROA.425. DoD’s Defense Finance and 

Accounting Service determines the pay and benefits for National Guard members in 

Title 32 or Title 10 status and issues their paychecks. See ROA.425. The Defense 

Finance and Accounting Service may withhold federal military pay and benefits from 

Title 32 service members who do not meet miliary readiness requirements. ROA.425. 

Texas has three branches of its state military forces: the Texas Army National 

Guard, the Texas Air National Guard, and the Texas State Guard. See Tex. Gov’t Code 

Ann. § 437.001(14)-(16). The Texas Army National Guard and the Texas Air National 

Guard make up the Texas National Guard; their members are enlisted in both the Texas 

National Guard and the National Guard of the United States. See id. § 437.001(14)-(15). 

The Texas State Guard, meanwhile, is a state defense force authorized by 32 U.S.C. 

§ 109(c). See Tex. Gov’t Code Ann. § 437.001(16). It is not a part of the National Guard 

and is not federally funded. The Texas State Guard “may not be called, ordered, or 

drafted into the armed forces.” 32 U.S.C. § 109(c). 
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4. If a State National Guard does not comply with federal requirements when it 

is performing federally funded and authorized training and missions under Title 32, the 

federal government may take a range of actions. As is relevant here, DoD may withhold 

federal funding from a State National Guard “in whole or in part.” 32 U.S.C. § 108. 

DoD may also remove a service member from the National Guard by withdrawing the 

member’s federal recognition if the member fails to comply with federal standards. 

ROA.424-25; see 32 U.S.C. §§ 301, 322-324 (withdrawal of federal recognition for 

enlisted members and officers); 10 U.S.C. § 10503(8). Finally, Congress has provided a 

means for courts-martial of non-federalized National Guard members through 

“general, special, and summary courts-martial constituted like similar courts of the 

Army and the Air Force.” 32 U.S.C. § 326; see also id. § 327(c). If a non-federalized 

National Guard member is court-martialed, “[p]unishment[] shall be as provided by” 

state law. Id. § 326. 

B. Factual Background and Prior Proceedings  

1. On August 23, 2021, the Food and Drug Administration (FDA) approved the 

Pfizer-BioNTech COVID-19 vaccine. The next day, the Secretary of Defense added 

the COVID-19 vaccine to the list of required vaccines for military service members. See 

ROA.264-65. The Secretary explained that “[t]o defend this Nation, we need a healthy 

and ready force” and that “mandatory vaccination against [COVID-19] is necessary to 

protect the Force and defend the American people.” ROA.264. The Secretary therefore 

directed the military departments to immediately begin vaccination for “all members of 
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the Armed Forces under DoD authority on active duty or in the Ready Reserve, 

including the National Guard.” ROA.264; see also ROA.442-43. 

On November 30, 2021, the Secretary of Defense directed the Army and Air 

Force, in coordination with the Chief of the National Guard Bureau and the Under 

Secretary of Defense for Personnel and Readiness, to establish policies and guidance 

“to address the failure to maintain this military medical readiness requirement by 

members of the non-federalized National Guard.” See ROA.274. Specifically, the 

Secretary of Defense ordered that “[n]o [DoD] funding may be allocated for payment 

of duties performed under title 32 for members of the National Guard who do not 

comply with [DoD] COVID-19 vaccination requirements.” ROA.274. In addition, he 

stated that National Guard members must become vaccinated “to participate in drills, 

training and other duty conducted under title 32” and that “[n]o credit or excused 

absence shall be afforded to members who do not participate in drills, training, or other 

duty due to failure to be fully vaccinated against COVID-19.” ROA.274.  

The Secretaries of the Air Force and the Army then issued guidance 

implementing this requirement. The Air Force set a deadline of December 31, 2021, for 

members of the Air National Guard to get their first COVID-19 vaccine dose or request 

an exemption. ROA.276; ROA.280. Those who fail to comply “may not participate in 

drills, training, or other duty conducted under Title 10 or Title 32.” ROA.280. The 

Secretary of the Air Force also withdrew consent for unvaccinated Air National Guard 

members “to be placed on or to continue on previously issued Title 32 Active Guard 
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and Reserve . . . orders.” ROA.280. The Army set a completion goal of June 30, 2022, 

for Drill Status Guardsmen in the Army National Guard and specified that the Secretary 

of Defense’s November 30 memorandum would be executed no earlier than July 1, 

2022. ROA.436; see ROA.424 (December 15, 2021, deadline for Active Guard and 

Reserve members). 

2. Following FDA’s approval of the Pfizer-BioNTech COVID-19 vaccine, 

Governor Abbott issued an executive order directing that, “on a statewide basis,” “[n]o 

governmental entity can compel any individual to receive a COVID-19 vaccine.” 

ROA.269. He then informed the Secretary of Defense that the executive order 

“includes the Texas National Guard and Texas State Guard” and that Texas would not 

enforce the National Guard’s COVID-19 vaccination requirement “against its 

guardsmen,” including those serving in Title 32 status. ROA.311-12; see ROA.272. The 

Secretary of Defense responded and explained that “vaccination against COVID-19 is 

an essential military readiness requirement for all components and units of the military, 

including the Texas National Guard.” ROA.314. That requirement “stem[med] directly 

from [the] responsibility and authority [of] the Secretary of Defense to promote the 

health, safety, and readiness of our military personnel, regardless of duty status, to 

include all members of the National Guard performing any duty or training under title 

10 or title 32.” ROA.314. 

3. Governor Abbott filed suit on January 4, 2022, alleging the COVID-19 

vaccination requirement violated the Constitution and the Administrative Procedure 
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Act (APA). See ROA.31; ROA.10-30. A few weeks later, Governor Abbott filed an 

amended complaint adding Alaska Governor Mike Dunleavy as a plaintiff, ROA.99, 

and adding a claim that the military had exceeded its statutory authority in enforcing 

the COVID-19 vaccination requirement against “National Guardsmen under state 

control,” ROA.116. Governor Abbott then moved for preliminary relief, seeking to 

enjoin the vaccination requirement from being enforced against any Texas National 

Guard member not called to federal active duty and to require the federal government 

to continue paying for training and other activities for members of the Texas National 

Guard who have not complied with the vaccination requirement. ROA.260-61. 

Governor Dunleavy filed a brief joining in Governor Abbott’s motion and requesting 

that “any injunction the Court might issue likewise enjoin Defendants from applying 

the [COVID-19 vaccination requirement] to non-federalized members of the Alaska 

National Guard.” ROA.324; ROA.331. 

4. The district court concluded that plaintiffs were unlikely to succeed on the 

merits of their claims and denied the preliminary injunction motion following a hearing. 

ROA.659-70.2 

 
2 Governor Dunleavy’s brief was “unaccompanied by evidentiary exhibits, a 

proposed order, or a certificate of conference.” ROA.664. To the extent Governor 
Dunleavy independently moved for relief, the court denied his motion “for lack of 
evidentiary support and noncompliance with the court’s local rules.” ROA.664. 
Governor Dunleavy has not appealed. 
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a. The district court first explained that plaintiffs’ statutory authority claim was 

unlikely to succeed because Congress has provided the President “the power to 

prescribe regulations and issue orders necessary to discipline the National Guard,” 

ROA.665 (citing 32 U.S.C. § 110). Plaintiffs did “not dispute that requiring guardsmen 

to be vaccinated against COVID-19 falls within defendants’ statutory authority to 

impose readiness requirements for the National Guard.” ROA.665. On the contrary, 

plaintiffs recognized that the federal government could “add COVID-19 vaccination 

to the list of standards prescribed for Guardsmen under 32 U.S.C. § 110.” ROA.241; 

see also ROA.665. And plaintiffs conceded that the President could “withhold federal 

funds for failure to meet federal standards.” ROA.665.  

The court rejected plaintiffs’ assertion that the President may only deprive 

“National Guard ‘units’ of federal funding” and not “individual Guardsmen” in 

response to a refusal to be vaccinated. ROA.665. The district court reasoned that the 

President has statutory authority “to bar federal funding ‘in whole or in part’ to a 

National Guard of a State if the State fails to comply with a regulation issued under title 

32,” ROA.666 (quoting 32 U.S.C. § 108), which may include “denying the use of federal 

funds to pay some members of the National Guard of a State,” ROA.666.  

b. The district court further concluded that plaintiffs’ constitutional challenge 

was unlikely to succeed. The court rejected plaintiffs’ contention that the federal 

government was improperly “‘governing’ the militia by imposing ‘punishment’ on 

individual militia members.” ROA.668. The consequence of non-compliance with 
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federal readiness requirements would be loss of federal pay and benefits and, ultimately, 

separation from the National Guard. As the court observed, plaintiffs had not cited any 

precedent holding (or historical sources stating) that “enforcing a condition of federal 

funding for members of the National Guard is equivalent to ‘governing’ the militia 

within the meaning of the second Militia Clause.” ROA.668.  

c. Recognizing that it could not “substitute its judgment for that of the federal 

decisionmaker but, instead, must confine its inquiry to ensuring that the decision is 

within the bounds of reasoned decision-making,” ROA.669, the court concluded that 

plaintiff’s APA challenge also was not likely to succeed. “Judgments about military 

readiness,” the court reasoned, “warrant particular humility in judicial review,” as it is 

“difficult to conceive of an area of governmental activity in which the courts have less 

competence.” ROA.669 (quoting Gilligan, 413 U.S. at 10). The court concluded that the 

vaccination requirement here “passe[d] that deferential review.” ROA.669-70. 

d. Because plaintiffs failed to demonstrate a likelihood of success on the merits, 

the district court did not consider the remaining preliminary injunction requirements. 

ROA.670. 

SUMMARY OF ARGUMENT 

I. Governor Abbott cannot demonstrate entitlement to the extraordinary remedy 

of a preliminary injunction because he is not likely to succeed on the merits of his claim 

that the federal government is prohibited from enforcing its COVID-19 vaccination 

requirement by withdrawing federal pay and benefits from National Guard members 

Case: 22-40399      Document: 00516479964     Page: 29     Date Filed: 09/21/2022



18 

who refuse to be vaccinated. The district court sensibly rejected Governor Abbott’s 

contention that Texas National Guard members must remain on the federal payroll 

while picking and choosing among the readiness requirements they wish to satisfy.  

The Second Militia Clause tasks Congress with “organizing, arming, and 

disciplining, the Militia, and [with] governing such Part of them as may be employed in 

the Service of the United States,” and “reserv[es] to the States” (1) “the Appointment 

of the Officers” and (2) “the Authority of training the Militia according to the discipline 

prescribed by Congress.” U.S. Const. art. I, § 8, cl. 16. Exercising these powers, 

Congress has established a system—backed by federal funds—designed to ensure that 

National Guard members are ready to integrate into U.S. military operations and to 

serve the nation on short notice. Detailed fitness, training, and medical requirements, 

including long-standing vaccination requirements, ensure National Guard readiness. 

Such readiness requirements would lack meaning in the absence of power to enforce 

them. Congress has accordingly provided the military with mechanisms to remove 

service members from the National Guard who cannot or will not meet readiness 

requirements, 32 U.S.C. §§ 322-324, and to withhold federal funds or benefits, in whole 

or in part, id. § 108, from individual members of the National Guard who cannot or 

will not meet the requirements.  

The COVID-19 vaccination requirement fits comfortably within this system. 

Indeed, Governor Abbott has agreed that the Secretary of Defense permissibly added 

the COVID-19 vaccine to the list of vaccination requirements prescribed for National 
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Guard members. See ROA.241. According to Governor Abbott, however, the federal 

government may not withhold pay and benefits from individuals who are not serving 

in federal active duty. But the military’s approach to enforcing its COVID-19 

vaccination requirement for National Guard members is wholly consistent with the 

statutory authority to enforce readiness requirements Congress has provided. Failure to 

meet the COVID-19 vaccination requirement can result in consequences for a member 

of the National Guard, just as failure to meet any other requirement would.  

Finding no support in the statute, Governor Abbott turns to the Constitution. 

His primary attack on the COVID-19 vaccination requirement relies on a novel 

constitutional theory that finds no basis in the text of the Second Militia Clause, the 

history of that clause, or its interpretation. In support of his theory that the Second 

Militia Clause forbids enforcement of the COVID-19 vaccination requirement, 

Governor Abbott invents a requirement that the federal government may not “punish” 

National Guard members and then concludes that any consequence directed at an 

individual National Guard member is a prohibited “punishment.” But this supposed 

prohibition on “punishment” can be found nowhere in the Constitution. And even if 

“punishment” were prohibited, the consequences faced by non-federalized National 

Guard members for refusing the COVID-19 vaccine would not violate such a 

prohibition.  

Governor Abbott’s APA claim is equally meritless. The military’s COVID-19 

vaccination requirement rationally advances the military’s interest in maintaining a 
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healthy and ready force. COVID-19 vaccines reduce the risk that an individual will get 

seriously ill from COVID-19; COVID-19 vaccines therefore improve readiness and 

preserve the military’s ability to accomplish its mission. The COVID-19 vaccination 

requirement therefore easily satisfies deferential review under the APA, particularly 

when combined with the respect due to the federal executive branch on military 

matters. 

II. Governor Abbott has also not demonstrated that the balance of equities 

favors preliminary relief. Governor Abbott’s assertions of irreparable harm are too 

speculative to support his claims. At most, he has argued that some National Guard 

members—reflecting some percentage of the 15% of the Texas National Guard who 

remained unvaccinated as of early June 2022—will choose to leave the National Guard 

rather than be vaccinated. Governor Abbott urges that Texas will need to expend 

resources to recruit new National Guard members. But this argument relies on 

speculation regarding the actions of National Guard members who may choose to leave 

the National Guard for any number of reasons and ignores the fact that Texas expends 

recruitment funds each year. Such harm is far too speculative to satisfy the high 

threshold for preliminary relief.  

Even if Governor Abbott had demonstrated some modicum of irreparable harm, 

the public interest weighs heavily against injunctive relief. The military has a powerful 

interest in maintaining a healthy and ready force—of which the National Guard is an 
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integral part. COVID-19 vaccination plainly serves the public interest by supporting 

our national defense and outweighs any harms asserted by Governor Abbott. 

STANDARD OF REVIEW 

“A preliminary injunction is an extraordinary remedy never awarded as of right.” 

Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 24 (2008). Plaintiff must by a clear 

showing establish that (1) he is likely to succeed on the merits; (2) he is likely to suffer 

irreparable harm without an injunction; (3) the balance of equities tips in his favor; and 

(4) preliminary relief serves the public interest. Id. at 20, 22. Plaintiff’s failure to 

demonstrate any one of the factors is sufficient to deny injunctive relief, Allied Mktg. 

Grp., Inc. v. CDL Mktg., Inc., 878 F.2d 806, 809 (5th Cir. 1989), and “[t]he decision to 

grant a preliminary injunction is to be treated as the exception rather than the rule,” 

Mississippi Power & Light Co. v. United Gas Pipe Line Co., 760 F.2d 618, 621 (5th Cir. 1985). 

ARGUMENT 

I. Governor Abbott is not likely to succeed on the merits of his 
claims.  

DoD has authority to set and enforce military readiness requirements for 

National Guard members before they are called into federal active duty. Governor 

Abbott’s atextual and ahistorical constitutional argument fails to alter that conclusion. 

Nor does it advance Governor Abbott’s claim to insist that requiring vaccination against 

a disease that has killed over one million Americans is arbitrary and capricious. The 
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district court therefore correctly concluded that Governor Abbott is not likely to 

succeed in his challenge to the military’s COVID-19 vaccination requirement. 

A. The Constitution and federal statutes authorize the federal 
government to set and enforce military readiness 
requirements for the National Guard. 

1. The military’s COVID-19 vaccination requirement is 
part of the system Congress has established to 
discipline the National Guard. 

a. Based on the authority granted to it by the Second Militia Clause, Congress 

has established a statutory regime designed to ensure that National Guard members are 

ready to serve the nation on short notice and to guide the use of federal funds in that 

endeavor. The COVID-19 vaccination requirement fits comfortably within this system: 

a system that has been operating successfully for roughly a century and has long-

required vaccinations. 

Governor Abbott does not dispute that DoD can set readiness standards for 

National Guard members, including standards regarding deployability and physical 

fitness. See ROA.237 (acknowledging in his preliminary injunction motion that, “[b]y 

way of disciplining, the President is tasked with setting federal standards for Guardsmen’s 

deployability, physical fitness, and the like. See, e.g., 32 U.S.C. § 110”). And as Governor 

Abbott recognizes, Congress has directed the President to “prescribe regulations, and 

issue orders, necessary to organize, discipline, and govern the National Guard.” 32 

U.S.C. § 110. Similarly, Congress has directed the Secretaries of the Army and Air Force 

likewise to “prescribe such regulations as the Secretary considers necessary to carry out 
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provisions of law relating to the reserve components,” which include the National 

Guard. 10 U.S.C. § 10202(a). As a result, “virtually all state control over its national 

guard unit is subject to federal regulation, and the National Guard is a component of 

the national defense forces at all times whether called up to federal service or not.” 

Nelson v. Geringer, 295 F.3d 1082, 1091-92 (10th Cir. 2002). 

Texas law recognizes the supremacy of federal regulations in the National Guard 

context. Texas law acknowledges that the federal government “prescribes the terms and 

the qualifications and requirements for enlistment and appointment in the Texas 

National Guard.” Tex. Gov’t Code Ann. § 437.007. While the Governor appoints and 

commissions officers in the Texas National Guard, he may only appoint “a service 

member” who is “qualified under United States law and regulations.” Id. § 437.006. And 

where state and federal laws conflict over eligibility to serve in the Texas National 

Guard, federal law preempts any conflicting state law. Id. § 437.007 (“The governor and 

legislature may prescribe additional terms, qualifications, and requirements that do not 

conflict with federal law.”). Finally, while the Governor is the commander-in-chief of 

the Texas National Guard when under his command, see id. § 437.002, his orders and 

regulations must comply with “existing federal and state law,” id. § 437.004. 

b. A necessary corollary to the ability to set readiness standards is the ability to 

enforce readiness standards. To that end, Congress has provided the military with a 

mechanism to remove National Guard members who do not meet the military’s 

readiness requirements. Specifically, Congress has dictated that, “[w]henever a member 
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of the National Guard ceases to have the [prescribed] qualifications . . . , his Federal 

recognition shall be withdrawn.” 32 U.S.C. § 323(a). When a National Guard member’s 

federal recognition is withdrawn, he must be discharged. See id. § 322(a) (“An enlisted 

member of the National Guard shall be discharged when . . . his Federal recognition is 

withdrawn.”); see also id. § 322(c) (“In time of peace, an enlisted member of the National 

Guard may be discharged before his enlistment expires, under such regulations as may 

be prescribed by the Secretary of the Army or the Secretary of the Air Force, as the case 

may be.”); id. § 324(a) (“An officer of the National Guard shall be discharged when . . . 

his Federal recognition is withdrawn.”). In addition, Congress has provided the means 

for court-martial of non-federalized National Guard members but has specified that 

any consequences flowing from such a court-martial are imposed by the state through 

its own court-martial regime and as provided by state law. Id. §§ 326-327. 

Congress has also attached the power of the purse to the President’s enforcement 

authority, providing that if a State National Guard “fails to comply with” the 

requirements of Title 32, then that State National Guard “is barred, in whole or in part, 

as the President may prescribe, from receiving money or any other aid, benefit, or 

privilege authorized by law.” 32 U.S.C. § 108. Congress thus gave the President 

authority to ensure readiness among National Guard members who are being trained 

for federal active duty, not just National Guard members who are currently on federal 

active duty. This power “aris[es] from the reality that ‘[t]he Federal Government 

provides virtually all of the funding, the materiel, and the leadership for the State 
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[National] Guard units.’” Association of Civilian Technicians, Inc. v. United States, 603 F.3d 

989, 994 (D.C. Cir. 2010) (second and third alterations in original) (quoting Perpich v. 

Department of Def., 496 U.S. 334, 351 (1990)).  

c. The COVID-19 vaccination requirement challenged here is just one of many 

readiness requirements that all service members must meet, including all members of 

the military’s reserve components, and failure to meet that requirement can result in 

consequences for the National Guard member, just as failure to meet any other 

requirement could. For decades, for example, service members—including National 

Guard members—have been required to receive certain immunizations to be 

considered medically qualified for military service. See, e.g., ROA.441; DoD Instruction 

6205.02, § 1.2; Army Regulation 40-562, App. D, Table D-2. 

As explained, Congress delegated authority to DoD to enforce readiness 

requirements in National Guard forces that have not been called to federal active duty. 

Consistent with its authority in 32 U.S.C. § 108, DoD has stated that “[n]o Department 

of Defense funding may be allocated for payment of duties performed under title 32 

for members of the National Guard who do not comply with Department of Defense 

COVID-19 vaccination requirements.” ROA.274. To implement this policy, the 

Secretary of Defense directed the Defense Finance and Accounting Service not to 

provide payment to service members that do not meet this readiness requirement. 

ROA.274; see also ROA.425. 
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Governor Abbott’s contention (Br. 26-27) that DoD cannot withhold pay from 

an individual who is not fit to serve in the National Guard both ignores common sense 

and misreads the statutory text. According to Governor Abbott, Section 108’s grant of 

authority to the President to withhold funding “in whole or in part” from a State 

National Guard when a “State fails to comply with a requirement” does not encompass 

the failure of any individual National Guard member (or even many individual National 

Guard members) to comply with federal requirements. See Br. 27. But as the district 

court recognized, “the National Guard is comprised of its property and members.” 

ROA.666 (citing 32 U.S.C. § 105, which discusses inspection to determine which 

“persons constitute units and members of the National Guard”). “Consequently,” as 

the district court observed, “denying the use of federal funds to pay some members of 

the National Guard of a State is denying funding ‘in part’ to that National Guard.” See 

ROA.666 (quoting 32 U.S.C. § 108). Nor does it assist Governor Abbott to assert that 

“the term ‘State’ does not sweep in individuals.” Br. 27. In so arguing, Governor Abbott 

relies on cases that recognize that the term “person” is presumed not to include the 

sovereign. Br. 27 (citing Vermont Agency of Nat. Res. v. United States ex rel. Stevens, 529 U.S. 

765, 780 (2000); Will v. Michigan Dep’t of State Police, 491 U.S. 58, 64 (1989)). But those 

cases do not hold the reverse—that references to the sovereign are presumed not to 

include constituent members. 
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2.  The Constitution does not forbid the military from 
setting and enforcing readiness requirements for non-
federalized National Guard members. 

In an attempt to escape the long-standing federal system for ensuring the 

readiness of the National Guard, Governor Abbott proposes a novel constitutional 

theory based not in the text of the Constitution nor its history nor any legal precedent, 

but rather a political disagreement with a particular readiness standard. The district 

court properly recognized that DoD’s actions to enforce a uniformly applicable 

readiness requirement do not violate the Constitution. 

a. The Constitution grants the federal government 
broad authority over the National Guard. 

The Constitution grants Congress wide-ranging “authority over national defense 

and military affairs.” Rostker v. Goldberg, 453 U.S. 57, 64-65 (1981); see also id. at 65 (“The 

constitutional power of Congress to raise and support armies and to make all laws 

necessary and proper to that end is broad and sweeping.” (quoting United States v. 

O’Brien, 391 U.S. 367, 377 (1968))); Perpich, 496 U.S. at 351 (noting “the supremacy of 

federal power in the area of military affairs”). As a result, “perhaps in no other area has 

the Court accorded Congress greater deference.” Rostker, 453 U.S. at 64-65.  

Consistent with this comprehensive grant of authority to the federal government 

on military matters, the Constitution contemplates only a limited role for the states in 

the military sphere. Rostker, 453 U.S. at 65 (“Article I, section 8 of the Constitution 

commits exclusively to the Congress the powers to raise and support armies, provide 

Case: 22-40399      Document: 00516479964     Page: 39     Date Filed: 09/21/2022



28 

and maintain a Navy, and make rules for Government and regulation of the land and 

naval forces[] . . . .” (quoting S. Rep. No. 96-826, at 160 (1980))). The Second Militia 

Clause tasks Congress with “organizing, arming, and disciplining, the Militia and [with] 

governing such Part of them as may be employed in the Service of the United States.” 

U.S. Const. art. I, § 8, cl. 16. That same clause “reserve[ed] to the States” just two 

powers: (1) “the Appointment of the Officers” and (2) “the Authority of training the 

Militia according to the discipline prescribed by Congress.” Id.; see also Nelson, 295 F.3d 

at 1091-92 (explaining that the fact that “the Militia Clauses of the Constitution grant 

some power to states over the National Guard does not act as an independent limit on 

power over the National Guard granted to Congress in the same Clauses” (citing Perpich, 

496 U.S. at 351-53)). Aside from the National Guard, “[t]he only other defense force a 

state is permitted to maintain is its unorganized militia, which is not subject to being 

called up as a reserve defense force by the federal government and is therefore entirely 

separate from the National Guard.” Nelson, 295 F.3d at 1092 (citing 32 U.S.C. § 109(a), 

(c)).  

Congress’s extensive power under the Second Militia Clause “supplement[s] its 

broader power to raise armies and provide for the common defense and general 

welfare,” Perpich, 496 U.S. at 350, as well as its power to spend federal funds for the 

common defense and put conditions on that federal funding, see U.S. Const. art. I, § 8, 

cl. 1. As the Supreme Court has recognized, “Congress has power to provide for 

organizing, arming, and disciplining [the militia]; and this power being unlimited, except 
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in the two particulars of officering and training them, according to the discipline to be 

prescribed by Congress, it may be exercised to any extent that may be deemed necessary 

by Congress.” Houston v. Moore, 18 U.S. (5 Wheat) 1, 16 (1820); see also Perpich, 496 U.S. 

at 350 (“[A]lthough the appointment of officers ‘and the Authority of training the 

Militia’ is reserved to the States respectively, that limitation is, in turn, limited by the 

words ‘according to the discipline prescribed by Congress.’”). The Supreme Court has 

explained that Congress’s authority to “discipline” the militia includes “declar[ing] the 

rules . . . by which the militia is to be governed.” Houston, 18 U.S. at 14. As a result, 

although “[t]he daily operations of the national guard units are . . . generally . . . under 

the control of the states,” those operations are “governed largely by substantive federal 

law.” Lipscomb v. Federal Labor Relations Auth., 333 F.3d 611, 614 (5th Cir. 2003). 

This approach allows the federal government to ensure that its National Guard 

members are trained according to the military’s specifications and therefore ready to be 

put to federal use as needed. See The Federalist No. 29 (Alexander Hamilton), 

https://perma.cc/QQH5-WWBL (“If a well-regulated militia be the most natural 

defense of a free country, it ought certainly to be under the regulation and at the disposal 

of that body which is constituted the guardian of the national security.”).  
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b. The Constitution does not prohibit the federal 
government from “punishing” non-federalized 
National Guard members; nor were the actions 
taken by the Department of Defense prohibited 
“punishment.”  

Governor Abbott’s attempts to resist the federal government’s authority to 

impose readiness requirements on National Guard members are unavailing. As noted 

above, Governor Abbott does not—nor could he—dispute that the U.S. military may 

set military readiness requirements for its service members, including members of its 

reserve components. See, e.g., ROA.537 (noting in preliminary injunction reply that 

plaintiffs had “expressly disclaimed” a challenge to the imposition of an additional 

readiness requirement). Indeed Governor Abbott has agreed that the military is within 

its rights “to add COVID-19 vaccination to the list of standards prescribed for 

Guardsmen under 32 U.S.C. § 110.” ROA.241. He nevertheless argues that the 

Constitution severely curtails DoD’s ability to enforce that requirement—and all other 

medical and fitness standards—on its National Guard members. See Br. 2, 14, 29. But 

nothing in the Constitution compels the federal government to pay service members 

who are unable or unwilling to meet its requirements. 

Governor Abbott’s constitutional theory proceeds from two faulty premises. 

First, he invents a requirement that the federal government may not “punish” non-

federalized National Guard members, based on an assertion that because the authority 

to “govern” National Guard members exists only once members have been federalized, 

they may not be “punished” before then. Second, he contends that any consequence 
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directed at an individual National Guard member for failing to meet readiness 

requirements is a prohibited “punishment.” See, e.g., Br. 13-14.  

i. The Constitution directs Congress to engage in the “organizing, arming, and 

disciplining” of the National Guard. Congress’s authority to “discipline” the militia 

includes “declar[ing] the rules . . . by which the militia is to be governed.” Houston, 18 

U.S. at 14.3 States are then granted “the authority of training the militia according to the 

discipline prescribed by Congress,” U.S. Const. art. I, § 8, cl. 16, meaning according to 

the rules and regulations set by the federal government. See Lipscomb, 333 F.3d at 614; 

see also ROA.237. Those rules may include consequences for failure to conform to 

federal requirements. 

“[D]isciplining”—while not limited to punishment—naturally includes the 

ability to impose consequences for non-compliance with the rules prescribed. For 

example, a coach disciplines her student athletes by barring those who cannot maintain 

good grades from participation, even if this could also be considered a “punishment.” 

Dictionary definitions accord with this common understanding of the term. See 

 
3 Governor Abbott relies on Justice Story’s opinion in Houston v. Moore for the 

proposition that the states have plenary control over their militia except where authority 
has been expressly granted to Congress. See Br. 1 (quoting Houston, 18 U.S. at 50 (Story, 
J., dissenting)); see also Br. 5, 15, 22, 26, 29. Although Governor Abbott characterizes 
this opinion as a concurrence, it is a dissent. See Houston, 18 U.S. at 76 (Story, J., 
dissenting) (stating that he and one other justice would have reversed the judgment of 
the state court, instead of affirming it). In any event, Justice Story was not speaking of 
the National Guard, with its unique federal-state features and role as a reserve 
component of the U.S. military and, as explained, the Constitution in fact grants the 
federal government the powers it has exercised here.  
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Discipline, Nathan Bailey, An Universal Etymological English Dictionary 266 (4th ed. 1763), 

https://archive.org/details/universaletymolo00bail/page/266/mode/2up (defining 

“discipline” as “education, instruction, management, strict order” (emphasis added)); see also 

Discipline, Thomas Dyche & William Pardon, A New General English Dictionary 229 (3d 

ed. 1740), https://archive.org/details/bub_gb_D6zrCVym1XsC/page/n229/mode/

2up (defining “discipline (v.)” as “to instruct, teach, rule, order, or correct” (emphasis 

added)); accord Discipline, Merriam-Webster Online, https://perma.cc/27GD-ME92 

(defining “discipline (n.)” as “control gained by enforcing obedience or order” or 

“punishment” and defining “discipline (v.”) as “to punish or penalize for the sake of 

enforcing obedience,” “to train or develop by instruction and exercise,” or “to bring (a 

group) under control”).  

In the face of the ordinary understanding of “discipline,” Governor Abbott 

constructs an argument based on the Second Militia Clause’s direction that Congress 

provide “for governing such Part of [the militia] as may be employed in the Service of 

the United States.” U.S. Const. art. I, § 8, cl. 16; see Br. 18. Governor Abbott contends 

that any power encompassed within the term “governing” is outside Congress’s 

authority unless the militia is “employed in the service of the United States,” because 

otherwise, according to Governor Abbott, the “governing” language would be 

superfluous. Br. 18-19.  

But this argument cannot be squared with Governor Abbott’s recognition that 

the military may lawfully prescribe readiness requirements for both non-federalized 
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National Guard members and those in service of the United States. See, e.g., ROA.237 

(agreeing that the federal government may set such standards for non-federalized 

National Guard members as part of its power to discipline them). Governing the 

military—meaning, according to Governor Abbott, ruling or managing them, see Br. 19 

(citing various dictionaries)—plainly includes the authority to set medical readiness 

standards for military service members. And setting medical readiness standards is also 

part of “organizing” and “disciplining” non-federalized National Guard members. The 

same is true of enforcing readiness requirements: enforcement can be part of 

“governing” or “disciplining.” This does not render the term “governing” superfluous. 

When the federal government is “governing” the militia, the National Guard is under 

the exclusive control of the federal government in ways that the non-federalized 

National Guard is not. 

Governor Abbott’s references to the Debates in the Several State Conventions of the 

Adoption of the Federal Constitution (Br. 21) do not advance his case. To the extent some 

of the Founders were concerned with whether members of the militia could be 

“punished” by the federal government before they were called into federal service (such 

that militia members would seek to abolish the militia and consent to a standing army, 

see Br. 20-21), that concern applied to members of what is now known as the 

“unorganized militia,” i.e., the broad population of men who could, in theory, take up 

arms in national defense. See 3 Debates in the Several State Conventions of the Adoption of the 

Federal Constitution 425 (Jonathan Elliot 2d ed. 1836) (Mason: explaining that the militia 
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“consist now of the whole people, except a few public officers”). It was those men that 

some Founders worried would be subject to martial law before they had even been 

called into service. Id. at 645 (Johnson: rejecting the idea that the “the militia may be 

subjected to martial law in time of peace”); see also id. at 391 (Nicholas: same). At the 

time, however, there was no National Guard and therefore no subset of individuals who 

were both members of the militia and members of the reserve components of the U.S. 

armed forces.  

The comparison to “Founding-era practice” is unconvincing for the same 

reason. Governor Abbott states that the Militia Act of 1792 “prescribed no punishment 

for non-federalized militia” and reasons that “[o]ne would suppose that if Congress had 

power to punish non-federalized militia it would have been exercised here.” Br. 22. But 

again, at the time, there was no “non-federalized militia” on the federal payroll or in the 

federal military. There was no occasion, therefore, for the Founders to express a view 

as to the federal government’s ability to impose regulations and restrictions on such 

service members.  

ii. The second premise of Governor Abbott’s constitutional theory is equally 

flawed because even if “punishing” non-federalized National Guard members were 

somehow forbidden, the consequences imposed by the military for failing to conform 

to readiness requirements would not run afoul of that prohibition.  

Although Governor Abbott asserts that “[d]efendants have threatened to court-

martial non-federalized Guardsmen” who do not receive the COVID-19 vaccine (Br. 
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24), that is not so. The military has not court-martialed any service member for failing 

to receive the vaccine and the military’s policies do not threaten that as a potential 

consequence, as Governor Abbott’s counsel conceded at the preliminary injunction 

hearing. ROA.699 (“[T]he enforcement memoranda don’t threaten imprisonment; they 

don’t threaten court-martial or anything like that.”). Although Congress has provided 

the means for court-martial of non-federalized National Guard members, any 

consequences imposed under those statutory provisions would be imposed by the state 

through its own court-martial regime and as provided by state law. 32 U.S.C. § 326; see 

also id. § 327. In short, there is no prospect that any non-federalized National Guard 

member in Texas will be subject to court-martial for declining the COVID-19 vaccine. 

And even if they were, there would be no risk that they would be punished by the 

federal government, as punishment could only be imposed by the state in accordance 

with state law. Were there an issue on this score, any relief would be extremely narrow 

and would not require the broad injunction sought by Governor Abbott. 

The other consequences for National Guard members who refuse the COVID-

19 vaccine are even further afield from “punishment.” According to Governor Abbott, 

the Constitution forbids the federal government from discharging a National Guard 

member for failing to meet federal readiness requirements unless the government first 

calls the member to federal active duty. But discharge—which results when a National 

Guard member’s federal recognition is withdrawn, 32 U.S.C. §§ 322-324—is not 

“punishment”: it is the consequence of a failure to meet a requirement. Just as it would 
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not be a “punishment” to discharge a member of the National Guard who develops 

high blood pressure or asthma, it is not a “punishment” to discharge an individual who 

does not meet a vaccination requirement. And an individual who is discharged from the 

National Guard may still serve in a state defense force like the Texas State Guard. See, 

e.g., Oklahoma v. Biden, 577 F. Supp. 3d 1245, 1260 (W.D. Okla. 2021) (“If a state should 

find federal standards governing the National Guard to be too tight a fit, the state is free 

to establish (and pay for) its own, independent version.”). 

For similar reasons, the Constitution does not prohibit the federal government 

from requiring National Guard members to meet medical and fitness standards to 

participate in federally funded and federally directed trainings, the purpose of which is 

to ensure that National Guard members are prepared for federal service. This is not a 

punishment—it is merely the enforcement of conditions on the receipt of federal funds. 

See ROA.668-69 (citing South Dakota v. Dole, 483 U.S. 203, 206 (1987)). Nor is this policy 

an “unconstitutional incursion into State authority” by virtue of the fact that it touches 

on “training.” See Br. 25. The Second Militia Clause provides that states have “the 

Authority of training the Militia according to the discipline prescribed by Congress.” U.S. Const. 

art. I, § 8, cl. 16 (emphasis added). It is plainly within the federal government’s authority 

to determine who can participate in National Guard trainings and on what terms.  

The Constitution also does not prohibit the federal government from 

withholding federal pay and benefits from National Guard members who have refused 

to comply with a military readiness requirement. Governor Abbott argues that this is 
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impermissible because the Militia Act of 1792 only withheld pay from “federalized 

militiamen disobeying orders.” Br. 26. But this fact sheds no light on the breadth of 

Congress’s powers because there were no non-federalized militiamen receiving federal 

pay at the time, for the simple reason that the National Guard did not exist. There is 

no basis to conclude, therefore, that the Constitution requires the federal government 

to fund National Guard members—members of the U.S. armed forces by virtue of their 

role as members of the reserve components—even as they refuse to comply with 

military readiness requirements. Nor does Governor Abbott explain why withholding 

federal funds from individual National Guard members constitutes “punishment,” but 

withholding federal funds from an entire unit or state (which Governor Abbott agrees 

the government can do, see Br. 2, 14, 29) is not. 

Finally, it does not assist Governor Abbott to attack the reasoning of the district 

court. According to Governor Abbott, the district court “constru[ed] the Defendants’ 

orders to threaten only withholding of pay,” and therefore “sidestepped” the purported 

“constitutional and statutory problems.” Br. 2; see also Br. 27-28. But the district court 

expressly recognized that the federal government could withhold “federal pay, federal 

benefits, and federal recognition.” ROA.667 (emphasis added). Without federal 

recognition, an individual cannot continue on as a member of the National Guard. 32 

U.S.C. §§ 322-324. And the district court correctly stated that the military’s policies 

“create the following consequences for a National Guard member out of compliance 

with the military’s vaccination requirement: (1) disqualification from participation in 
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drills, training, and other title 32 duties; (2) disqualification from federal pay for 

National Guard service; (3) withdrawal of the Secretary’s consent for a member to serve 

under title 32, and (4) discharge from the federally funded and recognized National 

Guard.” ROA.663. The district court recognized, however, that these consequences 

would not prevent an individual from serving in a state defense force and therefore did 

not intrude on the state’s ability to maintain its own militia. See ROA.663, 667. 

iii. As demonstrated, Governor Abbott’s constitutional theory must be rejected 

as contrary to the Constitution’s grant of sweeping authority to Congress in the Second 

Militia Clause. And the practical consequences of Governor Abbott’s theory underscore 

this conclusion. Were Governor Abbott’s theory correct, it would mean that the federal 

government would be required to pay the salaries of National Guard members who do 

not meet readiness requirements and to maintain them in the National Guard despite 

their refusal to meet those requirements. That cannot be right. National Guard 

members—who are on the federal payroll and are members of the U.S. military—may 

not be permitted to pick and choose which readiness requirements they will follow, nor 

do state governors have the power to reject readiness requirements dictated by the 

federal government. Not only would Governor Abbott’s theory have absurd results in 

this case, but it would also cast doubt on the ability of the federal government to ensure 

the fitness and readiness of the National Guard on any number of metrics: from basic 

health requirements to fitness standards to training obligations. As explained, Congress 

has enacted a number of statutes—in effect for many decades—which contemplate the 
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type of “punishment” that Governor Abbott claims the Constitution silently prohibits. 

See supra Part I.A.1. 

B. The military’s COVID-19 vaccination requirement is not 
arbitrary and capricious. 

1. Because the COVID-19 vaccination requirement rationally advances the 

military’s interest in maintaining a “healthy and ready force,” Governor Abbott is also 

unlikely to succeed on his APA claims. ROA.264. The COVID-19 vaccination 

requirement is just one of many readiness standards that the military requires its service 

members to meet, much as the military has required its service members to satisfy a 

range of physical and medical criteria throughout its history. See supra pp. 6-8. It would 

gravely undermine our national defense if state governors were free to select which of 

these uniform military standards—designed to ensure readiness—the National Guard 

members in their state must follow. 

a. “In reviewing an agency’s decision under the arbitrary and capricious standard, 

there is a presumption that the agency’s decision is valid, and the plaintiff has the burden 

to overcome that presumption by showing that the decision was erroneous.” Texas 

Clinical Labs, Inc. v. Sebelius, 612 F.3d 771, 775 (5th Cir. 2010). Judicial review under this 

standard is “narrow” and limited to “whether the [agency] examined ‘the relevant data’ 

and articulated ‘a satisfactory explanation’ for [its] decision, ‘including a rational 

connection between the facts found and the choice made.’” Department of Commerce v. 

New York, 139 S. Ct. 2551, 2569 (2019) (quoting Motor Vehicle Mfrs. Ass’n of the U.S., Inc. 
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v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)). A court “may not substitute 

[its] judgment for that of the [agency], but instead must confine [itself] to ensuring that 

[the agency] remained ‘within the bounds of reasoned decisionmaking.’” Id. (citation 

omitted) (quoting Baltimore Gas & Elec. Co. v. Natural Res. Def. Council, Inc., 462 U.S. 87, 

105 (1983)). 

Moreover, as the district court noted, “[j]udgments about military readiness . . . 

warrant particular humility in judicial review.” ROA.669. Challenges to military 

judgments under the APA are therefore subject to an even higher bar. See Rostker, 453 

U.S. at 66. That is because “[t]he complex[,] subtle, and professional decisions as to the 

composition, training, equipping, and control of a military force are essentially 

professional military judgments, subject always to civilian control of the Legislative and 

Executive Branches.” Gilligan v. Morgan, 413 U.S. 1, 10 (1973); accord Rostker, 453 U.S. at 

65-66; Orloff v. Willoughby, 345 U.S. 83, 93-94 (1953). 

b. The military’s COVID-19 vaccination requirement meets this deferential 

standard. There have been hundreds of thousands of COVID-19 cases in DoD, 

including over 50,000 cases in the National Guard as of spring 2022. ROA.442; 

ROA.447. Unsurprisingly, COVID-19 has significantly affected military operations—

including training events, deployments, and other global force management activities, 

ROA.448-50—and required “significant operational oversight by the Secretary of 

Defense” and other senior military leaders, ROA.447; see also ROA.447-51 (describing 

some of the disruptions caused by COVID-19). COVID-19 vaccines are safe and 
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effective—“[p]ersons who have not been fully vaccinated against COVID-19 are at 

higher risk of serious illness, hospitalization, and death” and of long-haul COVID-19. 

ROA.442; ROA.452-54; ROA.464-69. As a result, “COVID-19 vaccines improve 

readiness and preserve the DoD’s ability to accomplish its mission.” ROA.454. 

In “careful consultation with medical experts and military leadership,” the 

Secretary of Defense “determined that mandatory vaccination against [COVID-19] is 

necessary to protect the Force and defend the American people.” ROA.264; see also 

ROA.276 (“Vaccination against COVID-19 is an essential military readiness 

requirement for all components of the Air Force and Space Force to ensure we maintain 

a healthy force that is mission ready.”). In light of the safety and efficacy of the COVID-

19 vaccines and the risk that serious illness from COVID-19 poses to military readiness, 

DoD determined that requiring the COVID-19 vaccine would help “protect the health 

of the force, optimize readiness, and defend the Nation.” ROA.442. This professional 

military judgment warrants great deference. See Winter v. Natural Res. Def. Council, Inc., 

555 U.S. 7, 24-25 (2008); Goldman v. Weinberger, 475 U.S. 503, 507 (1986) (“[C]ourts must 

give great deference to the professional judgment of military authorities concerning the 

relative importance of a particular military interest.”); see also supra p. 40. 

2. Governor Abbott’s arguments to the contrary are baseless. As an initial matter, 

Governor Abbott does not contest the military’s conclusion that COVID-19 

vaccination promotes service member health and, by extension, military readiness. 

Instead, he argues that requiring the National Guard to be vaccinated against COVID-
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19 is arbitrary and capricious because, in his opinion, the military need not enforce that 

requirement. See Br. 32.  

According to Governor Abbott, the military’s interest in a healthy and ready 

force would be “equally advanced” by voluntary vaccination because the federal 

government could simply choose not to activate unvaccinated National Guard 

members. Br. 32. That solution serves military readiness just as well as the military’s 

vaccination requirement, the argument goes, because the federal government has never 

needed to activate all of its National Guard members at one time. Id.  

The Secretary of Defense reasonably rejected this approach as not adequately 

protecting the military and the American people. See ROA.264. The fact that the military 

has not needed to activate a particular number of National Guard members in the past 

is no guarantee that that will be true in the future. And Governor Abbott’s approach 

runs counter to the purpose of the military reserves, which is to be ready “to provide 

trained units and qualified persons available for active duty in the armed forces, in time 

of war or national emergency, and at such other times as the national security may 

require, to fill the needs of the armed forces.” 10 U.S.C. § 10102; 32 U.S.C. § 102. It 

would be nonsensical for the military to continue to train and pay service members with 

the expectation that they will not be ready in an emergency.  

Governor Abbott also suggests that the military could simply wait to see if it 

needs to activate any unvaccinated National Guard members and “then mandate 

vaccination at that point.” Br. 33. DoD reasonably rejected that approach as well, which 
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again would be contrary to the purpose of the military reserves to be ready to deploy in 

an emergency and on short notice. See 10 U.S.C. § 10102; 32 U.S.C. § 102. Vaccination 

takes time and “[i]n a crisis every minute and hour matters. Delays spent mobilizing can 

cost lives.” ROA.440. That delay is unacceptable for the National Guard, which is “an 

integral part of the first line defenses of the United States.” 32 U.S.C. § 102. Although 

National Guard members may have lead-time before certain deployments, “that is not 

true for unplanned deployments, which can range from natural (e.g., hurricanes, 

earthquakes, forest fires) or manmade disasters (e.g., oil spills like Deepwater Horizon, 

civil unrest)” or “terrorist attacks.” ROA.440. It was not arbitrary and capricious for 

the military to reject this inferior alternative.  

Similarly unpersuasive is Governor Abbott’s contention (Br. 33) that the military 

lacks a legitimate interest in the vaccination of National Guard members because it has 

not also mandated vaccination for the Texas State Guard. The National Guard is a part 

of the reserve forces of the U.S. military. Members of the state defense force, by 

contrast, are not federally funded and cannot be called into active duty in the U.S. 

military. Requiring vaccination for National Guard members and not state defense 

forces is plainly reasonable. 

Governor Abbott argues as a final matter that the military’s COVID-19 

vaccination requirement is arbitrary and capricious because it is simply a pretext for 

increasing the national vaccination rate. Br. 33-34. But the fact that medical treatment 

is beneficial to the public does not mean that it cannot also be important to the military. 
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By way of example, the military requires its service members to receive the influenza 

vaccine. See Army Regulation 40-562, App. D, Table D-2. The federal government also 

advocates for the general public to receive the influenza vaccine. Centers for Disease 

Control and Prevention (CDC), CDC 2021-2022 Flu Vaccination Campaign Kickoff (Oct. 

7, 2021), https://perma.cc/S2CA-HFYW. That does not render either the military 

requirement or CDC advocacy insincere or unreasoned.  

Governor Abbott’s claim of pretext is further undermined by the ample record 

support for vaccination requirements firmly grounded in medical and military expertise. 

See, e.g., ROA.264 (DoD determination based on “careful consultation with medical 

experts and military leadership”); ROA.440-43 (declaration of Deputy Director of Air 

National Guard Medical Service at the Air National Guard Readiness Center, explaining 

the role that immunizations, including the COVID-19 vaccine, play in promoting 

military readiness); ROA.447-54 (declaration of U.S. Army Joint Health Protection 

Officer, explaining COVID-19’s effects on the force and the value of COVID-19 

vaccination); ROA.457-95 (declaration of U.S. Air Force Chief, Immunization 

Healthcare Division, Defense Health Agency–Public Health Directorate, explaining the 

history of immunizations in the U.S. military and the benefits of COVID-19 

vaccination). And the military’s COVID-19 vaccination requirement is no historical 

anomaly—the military has long required its active-duty and reserve members to receive 

a range of vaccinations. ROA.441; see supra p. 8. Indeed, as the district court recognized, 

George Washington himself directed the inoculation of the Continental Army against 
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smallpox. See ROA.662; Cong. Research Serv., IF11816, Defense Health Primer: Military 

Vaccinations (updated Aug. 6, 2021), https://perma.cc/BMW3-HGJW; Stanley Lemon 

et al., Protecting Our Forces: Improving Vaccine Acquisition and Availability in the US Military, 

National Academies Press (2002), https://perma.cc/E545-TQ9G.  

The COVID-19 vaccination requirement is the logical continuation of a long-

standing practice, and Governor Abbott has provided no sound basis for setting aside 

the presumption of regularity afforded to agency action. See Avoyelles Sportsmen’s League, 

Inc. v. Marsh, 715 F.2d 897, 904 (5th Cir. 1983); see also Austin v. United States, 614 F. 

App’x 198, 202 (5th Cir. 2015). 

II. Governor Abbott has failed to show that any of the equitable 
factors favor preliminary relief.  

Because Governor Abbott has failed to show a likelihood of success on the 

merits, this Court need go no further to affirm the district court’s denial of the motion 

for a preliminary injunction. If the Court were to reach the question, however, the 

balance of equities weighs heavily against granting the extraordinary relief Governor 

Abbott seeks. 

A. Governor Abbott has not demonstrated that he will suffer irreparable harm 

absent a preliminary injunction. Any potential harms stem from assumptions about the 

number of individuals who will choose not to be vaccinated and are thus too speculative 

to support injunctive relief. See Winter, 555 U.S. at 22 (“[P]laintiffs seeking preliminary 
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relief [must] demonstrate that irreparable injury is likely in the absence of an 

injunction.”).  

Governor Abbott’s contention that the Texas National Guard will be irreparably 

harmed because it will lose members who would prefer to separate rather than receive 

the vaccine is based on numbers outdated even at the time of the district court’s ruling 

on the preliminary injunction motion. See Br. 36. In his brief, Governor Abbott states 

that when this litigation commenced (in January 2022), 10,765 Texas Army National 

Guard members (approximately 55%) were unvaccinated and that “many of [those] 

individuals have confirmed that they will not become vaccinated.” Br. 36-37. But as of 

early June 2022, weeks before the preliminary injunction was denied and before the 

Army National Guard’s vaccination deadline for Drill Status Guardsmen, there were 

only 3,386 unvaccinated Texas Army National Guard members (approximately 15% of 

its force), 477 of whom had pending religious or medical exemption requests. ROA.625 

(June 3, 2022 declaration of Major General Thomas M. Suelzer Adjutant General of 

Texas); see also ROA.625 (182 unvaccinated Texas Air National Guard members—

approximately 6% of its force—144 of whom had pending religious exemption 

requests).  

Governor Abbott’s claimed irreparable harm is also based on unsubstantiated 

assumptions about National Guard members’ behavior. It is not reasonable to assume 

that every unvaccinated Texas National Guard member will choose to leave the 

National Guard rather than get vaccinated against COVID-19. As can be seen by the 
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sharp increase in vaccination rates between January and June, many National Guard 

members made a different choice. But even if all those who remain unvaccinated and 

do not receive an exemption choose to separate, those attrition numbers are not far 

afield from normal yearly attrition numbers. As Governor Abbott acknowledges, many 

Texas National Guard members leave the service every year for unrelated reasons, Br. 

36-37—hundreds from the Texas Air National Guard and thousands from the Texas 

Army National Guard, ROA.293; ROA.655. 

Governor Abbott’s assertion that “it would require tens of millions in new 

recruiting and retention funding for the Texas Army National Guard to make up for 

the losses that the COVID Vaccine Orders are imposing,” Br. 37, appears to be based 

on the 45% vaccination rate, which, as explained, was already outdated at the time of 

the preliminary injunction decision. Nor does it advance Governor Abbott’s claims of 

irreparable harm to characterize these as unrecoverable compliance costs for a 

“regulation later held invalid,” Br. 35 (quotation marks omitted). As explained, the 

amounts are too speculative to support irreparable harm here, and, in any event, the 

military’s COVID-19 vaccination requirement is valid, see supra Part I.B.  

Nor does it assist Governor Abbott to suggest that he will lack the National 

Guard members necessary to perform state duties. As explained, 85% of Texas National 

Guard members are now vaccinated and it is unclear how many would ultimately 

choose to separate. And Governor Abbott could mitigate any such harms in the short 

term by putting National Guard members who refuse to be vaccinated into state active 
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duty, where they could continue to receive state pay despite not meeting federal 

readiness requirements. ROA.421. (The border operations described on page 9 of the 

opening brief, for example, are performed by Texas National Guard members on state 

active duty. See ROA.284-85; ROA.651.) 

B. Even were this Court to determine that Governor Abbott has established 

irreparable harm, the public interest tilts decisively against preliminary relief. See Nken 

v. Holder, 556 U.S. 418, 435 (2009) (explaining that the public interest and government’s 

interests merge in a suit against the federal government). Congress has recognized that 

it is “essential that the strength and organization of the” National Guard “be maintained 

and assured at all times.” 32 U.S.C. § 102. Only a healthy and ready force can assure the 

strength of the National Guard in furtherance of the public interest, and vaccination 

against COVID-19 plays a crucial role in maintaining readiness.  

The National Guard serves as an integral part of our nation’s armed forces. To 

maintain the high standards the National Guard has always embodied, National Guard 

members need to be ready to deploy in short order to protect and defend America’s 

interests. ROA.440-41. That readiness—which undoubtedly serves the public 

interest—is ensured by detailed fitness and medical standards, including vaccination 

requirements. As military leaders at the Founding recognized, “physical conditioning 

and health” is “directly linked to individual and unit discipline, courage in the fight, and 

victory on the battlefield.” Hertling, supra (discussing Baron von Steuben’s rules of 

discipline). 
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Governor Abbott’s response is unpersuasive. He suggests only that the federal 

government no longer has an interest in COVID-19 vaccination because the CDC 

recommends that individuals exposed to COVID-19 take certain precautions 

“irrespective of their vaccination status.” Br. 38 (quoting CDC, Summary of Guidance for 

Minimizing the Impact of COVID-19 on Individual Persons, Communities, and Health Care 

Systems—United States (Aug. 2022), https://perma.cc/52GZ-EXF2 (Summary of 

Guidance)). But the fact that all individuals should take steps to lower their risk of 

contracting and spreading COVID-19 does not undermine the effectiveness of 

COVID-19 vaccinations: the same CDC guidance emphasizes that “COVID-19 

vaccines are highly protective against severe illness and death.” Summary of Guidance 

1; see also CDC, Benefits of Getting a COVID-19 Vaccine (Aug. 2022), https://

perma.cc/W66Y-3GU7. Even if a vaccinated National Guard member contracts 

COVID-19, he or she has reduced the risk of severe illness and death; that this benefits 

the readiness of the National Guard to serve the United States and the interests of the 

public cannot seriously be disputed. 
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CONCLUSION 

For the foregoing reasons, the judgment of the district court should be affirmed. 

Respectfully submitted, 
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U.S. Const. art. I, § 8, cl. 15 

[The Congress shall have power . . .] To provide for calling forth the militia to execute 
the laws of the union, suppress insurrections and repel invasions[.] 

 

U.S. Const. art. I, § 8, cl. 16 

[The Congress shall have power . . .] To provide for organizing, arming, and disciplining, 
the militia, and for governing such part of them as may be employed in the service of 
the United States, reserving to the states respectively, the appointment of the officers, 
and the authority of training the militia according to the discipline prescribed by 
Congress[.] 

 

10 U.S.C. § 246 

§ 246. Militia: composition and classes 

(a) The militia of the United States consists of all able-bodied males at least 17 years of 
age and, except as provided in section 313 of title 32, under 45 years of age who are, or 
who have made a declaration of intention to become, citizens of the United States and 
of female citizens of the United States who are members of the National Guard. 

(b) The classes of the militia are— 

(1) the organized militia, which consists of the National Guard and the Naval 
Militia; and 

(2) the unorganized militia, which consists of the members of the militia who are 
not members of the National Guard or the Naval Militia. 

 

32 U.S.C. § 101 

§ 101. Definitions 

In addition to the definitions in sections 1–5 of title 1, the following definitions apply 
in this title: 

(1) For purposes of other laws relating to the militia, the National Guard, the Army 
National Guard of the United States, and the Air National Guard of the United States, 
the term “Territory” includes Guam and the Virgin Islands. 

(2) “Armed forces” means the Army, Navy, Air Force, Marine Corps, and Coast Guard.  

(3) “National Guard” means the Army National Guard and the Air National Guard. 
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(4) “Army National Guard” means that part of the organized militia of the several States 
and Territories, Puerto Rico, and the District of Columbia, active and inactive, that— 

(A) is a land force; 

(B) is trained, and has its officers appointed, under the sixteenth clause of section 
8, article I, of the Constitution; 

(C) is organized, armed, and equipped wholly or partly at Federal expense; and 

(D) is federally recognized. 

(5) “Army National Guard of the United States” means the reserve component of the 
Army all of whose members are members of the Army National Guard. 

(6) “Air National Guard” means that part of the organized militia of the several States 
and Territories, Puerto Rico, and the District of Columbia, active and inactive, that— 

(A) is an air force; 

(B) is trained, and has its officers appointed, under the sixteenth clause of section 
8, article I of the Constitution; 

(C) is organized, armed, and equipped wholly or partly at Federal expense; and 

(D) is federally recognized. 

(7) “Air National Guard of the United States” means the reserve component of the Air 
Force all of whose members are members of the Air National Guard. 

(8) “Officer” means commissioned or warrant officer. 

(9) “Enlisted member” means a person enlisted in, or inducted, called, or conscripted 
into, an armed force in an enlisted grade. 

(10) “Grade” means a step or degree, in a graduated scale of office or military rank, that 
is established and designated as a grade by law or regulation. 

(11) “Rank” means the order of precedence among members of the armed forces. 

(12) “Active duty” means full-time duty in the active military service of the United 
States. It includes such Federal duty as full-time training duty, annual training duty, and 
attendance, while in the active military service, at a school designated as a service school 
by law or by the Secretary of the military department concerned. It does not include 
full-time National Guard duty. 

(13) “Supplies” includes material, equipment, and stores of all kinds. 

(14) “Shall” is used in an imperative sense. 
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(15) “May” is used in a permissive sense. The words “no person may * * *” mean that 
no person is required, authorized, or permitted to do the act prescribed. 

(16) “Includes” means “includes but is not limited to”. 

(17) “Pay” includes basic pay, special pay, incentive pay, retired pay, and equivalent pay, 
but does not include allowances. 

(18) “Spouse” means husband or wife, as the case may be. 

(19) “Full-time National Guard duty” means training or other duty, other than inactive 
duty, performed by a member of the Army National Guard of the United States or the 
Air National Guard of the United States in the member’s status as a member of the 
National Guard of a State or territory, the Commonwealth of Puerto Rico, or the 
District of Columbia under section 316, 502, 503, 504, or 505 of this title for which the 
member is entitled to pay from the United States or for which the member has waived 
pay from the United States. 

 

32 U.S.C. § 102 

§ 102. General policy 

In accordance with the traditional military policy of the United States, it is essential that 
the strength and organization of the Army National Guard and the Air National Guard 
as an integral part of the first line defenses of the United States be maintained and 
assured at all times. Whenever Congress determines that more units and organizations 
are needed for the national security than are in the regular components of the ground 
and air forces, the Army National Guard of the United States and the Air National 
Guard of the United States, or such parts of them as are needed, together with such 
units of other reserve components as are necessary for a balanced force, shall be ordered 
to active Federal duty and retained as long as so needed. 

 

32 U.S.C. § 105 

§ 105. Inspection 

(a) Under regulations prescribed by such Secretary, the Secretary of the Army and the 
Secretary of the Air Force shall each have an inspection made by inspectors general, or 
by any other commissioned officers of the Regular Army or the Regular Air Force 
detailed for that purpose, to determine whether— 

(1) the amount and condition of property held by the Army National Guard or Air 
National Guard are satisfactory; 
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(2) the Army National Guard or Air National Guard is organized as provided in 
this title; 

(3) the members of the Army National Guard or Air National Guard meet 
prescribed physical and other qualifications; 

(4) the Army National Guard or Air National Guard and its organization are 
properly uniformed, armed, and equipped and are being trained and instructed for 
active duty in the field, or for coast defense; 

(5) Army National Guard or Air National Guard records are being kept in 
accordance with this title; 

(6) the accounts and records of each property and fiscal officer are properly 
maintained; and 

(7) the units of the Army National Guard or Air National Guard meet requirements 
for deployment. 

(b) The reports of inspections under subsection (a) are the basis for determining 
whether the National Guard is entitled to the issue of military property as authorized 
under this title and to retain that property; and for determining which organizations and 
persons constitute units and members of the National Guard; and for determining 
which units of the National Guard meet deployability standards. 

(c) The Chief of the National Guard Bureau may have an inspection described in 
subsection (a) made by inspectors general, or by commissioned officers of the Army 
National Guard of the United States or the Air National Guard of the United States 
detailed for that purpose, on behalf of the Secretary of the Army or the Secretary of the 
Air Force. Any such inspection may be made only with the approval of the Secretary of 
the Army or the Secretary of the Air Force, as applicable. 

 

32 U.S.C. § 108 

§ 108. Forfeiture of Federal benefits 

If, within a time fixed by the President, a State fails to comply with a requirement of 
this title, or a regulation prescribed under this title, the National Guard of that State is 
barred, in whole or in part, as the President may prescribe, from receiving money or 
any other aid, benefit, or privilege authorized by law. 
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32 U.S.C. § 109 

§ 109. Maintenance of other troops 

(a) In time of peace, a State, the Commonwealth of Puerto Rico, the District of 
Columbia, Guam, or the Virgin Islands may maintain no troops other than those of its 
National Guard and defense forces authorized by subsection (c). 

(b) Nothing in this title limits the right of a State, the Commonwealth of Puerto Rico, 
the District of Columbia, Guam, or the Virgin Islands to use its National Guard or its 
defense forces authorized by subsection (c) within its borders in time of peace, or 
prevents it from organizing and maintaining police or constabulary. 

(c) In addition to its National Guard, if any, a State, the Commonwealth of Puerto Rico, 
the District of Columbia, Guam, or the Virgin Islands may, as provided by its laws, 
organize and maintain defense forces. A defense force established under this section 
may be used within the jurisdiction concerned, as its chief executive (or commanding 
general in the case of the District of Columbia) considers necessary, but it may not be 
called, ordered, or drafted into the armed forces. 

(d) A member of a defense force established under subsection (c) is not, because of that 
membership, exempt from service in the armed forces, nor is he entitled to pay, 
allowances, subsistence, transportation, or medical care or treatment, from funds of the 
United States. 

(e) A person may not become a member of a defense force established under subsection 
(c) if he is a member of a reserve component of the armed forces. 

 

32 U.S.C. § 110 

§ 110. Regulations 

The President shall prescribe regulations, and issue orders, necessary to organize, 
discipline, and govern the National Guard. 

 

32 U.S.C. § 301 

§ 301. Federal recognition of enlisted members 

To be eligible for Federal recognition as an enlisted member of the National Guard, a 
person must have the qualifications prescribed by the Secretary concerned for the grade, 
branch, position, and type of unit or organization involved. He becomes federally 
recognized upon enlisting in a federally recognized unit or organization of the National 
Guard. 
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32 U.S.C. § 322 

§ 322. Discharge of enlisted members 

(a) An enlisted member of the National Guard shall be discharged when- 

(1) he becomes 64 years of age; or 

(2) his Federal recognition is withdrawn. 

(b) An enlisted member who is discharged from the National Guard is entitled to a 
discharge certificate similar in form and classification to the corresponding certificate 
prescribed for members of the Regular Army or the Regular Air Force, as the case may 
be. 

(c) In time of peace, an enlisted member of the National Guard may be discharged 
before his enlistment expires, under such regulations as may be prescribed by the 
Secretary of the Army or the Secretary of the Air Force, as the case may be. 

 

32 U.S.C. § 323 

§ 323. Withdrawal of Federal recognition 

(a) Whenever a member of the National Guard ceases to have the qualifications 
prescribed under section 301 of this title or ceases to be a member of a federally 
recognized unit or organization of the National Guard, his Federal recognition shall be 
withdrawn. 

(b) Under regulations to be prescribed by the President, the capacity and general fitness 
of an officer of the National Guard for continued Federal recognition may be 
investigated at any time by an efficiency board composed of commissioned officers of- 

(1) the Regular Army or the Army National Guard of the United States, or both, 
who out-rank him and who are detailed by the Secretary of the Army, if he is a 
member of the Army National Guard; or 

(2) the Regular Air Force or the Air National Guard of the United States, or both, 
who outrank him and who are detailed by the Secretary of the Air Force, if he is a 
member of the Air National Guard. 

If the findings of the board are unfavorable to the officer and are approved by the 
President, his Federal recognition shall be withdrawn. 

(c) If a member of the Army National Guard of the United States or the Air National 
Guard of the United States is transferred to the Army Reserve or the Air Force Reserve, 
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as the case may be, under section 12105, 12213(a), or 12214(a) of title 10, his Federal 
recognition is withdrawn. 

(d) The Federal recognition of a reserve commissioned officer of the Army or the Air 
Force who is- 

(1) federally recognized as an officer of the National Guard; and 

(2) subject to involuntary transfer to the Retired Reserve, transfer to an inactive 
status list, or discharge under chapter 1407, 1409, or 1411 of title 10; 

shall, if not sooner withdrawn, be withdrawn on the date of such involuntary transfer 
or discharge. 

 

32 U.S.C. § 324 

§ 324. Discharge of officers; termination of appointment 

(a) An officer of the National Guard shall be discharged when- 

(1) he becomes 64 years of age; or 

(2) his Federal recognition is withdrawn. 

The official who would be authorized to appoint him shall give him a discharge 
certificate. 

(b) Subject to subsection (a), the appointment of an officer of the National Guard may 
be terminated or vacated as provided by the laws of the State of whose National Guard 
he is a member, or by the laws of the Commonwealth of Puerto Rico, or the District 
of Columbia, Guam, or the Virgin Islands, of whose National Guard he is a member. 

(c) Notwithstanding subsection (a)(1), an officer of the National Guard serving as a 
chaplain, medical officer, dental officer, nurse, veterinarian, Medical Service Corps 
officer, or biomedical sciences officer may be retained, with the officer's consent, until 
the date on which the officer becomes 68 years of age. 

 

32 U.S.C. § 326 

§ 326. Courts-martial of National Guard not in Federal service: composition, 
jurisdiction, and procedures 

In the National Guard not in Federal service, there are general, special, and summary 
courts-martial constituted like similar courts of the Army and the Air Force. They have 
the jurisdiction and powers, except as to punishments, and shall follow the forms and 
procedures, provided for those courts. Punishments shall be as provided by the laws of 
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the respective States, the Commonwealth of Puerto Rico, the District of Columbia, 
Guam, and the Virgin Islands. 

 

32 U.S.C. § 327 

§ 327. Courts-martial of National Guard not in Federal service: convening 
authority 

(a) In the National Guard not in Federal service, general, special, and summary courts-
martial may be convened as provided by the laws of the respective States, the 
Commonwealth of Puerto Rico, the District of Columbia, Guam, and the Virgin 
Islands. 

(b) In the National Guard not in Federal service— 

(1) general courts-martial may be convened by the President; 

(2) special courts-martial may be convened— 

(A) by the commanding officer of a garrison, fort, post, camp, air base, auxiliary 
air base, or other place where members of the National Guard are on duty; or 

(B) by the commanding officer of a division, brigade, regiment, wing, group, 
detached battalion, separate squadron, or other detached command; and 

(3) summary courts-martial may be convened— 

(A) by the commanding officer of a garrison, fort, post, camp, air base, auxiliary 
air base, or other place where members of the National Guard are on duty; or 

(B) by the commanding officer of a division, brigade, regiment, wing, group, 
detached battalion, detached squadron, detached company, or other 
detachment. 

(c) The convening authorities provided under subsection (b) are in addition to the 
convening authorities provided under subsection (a). 

 

32 U.S.C. § 328 

§ 328. Active Guard and Reserve duty: Governor’s authority 

(a) Authority.— 

The Governor of a State or the Commonwealth of Puerto Rico, Guam, or the Virgin 
Islands, or the commanding general of the District of Columbia National Guard, as the 
case may be, with the consent of the Secretary concerned, may order a member of the 
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National Guard to perform Active Guard and Reserve duty, as defined by section 
101(d)(6) of title 10, pursuant to section 502(f) of this title. 

(b) Duties.— 

A member of the National Guard performing duty under subsection (a) may perform 
the additional duties specified in section 502(f)(2) of this title to the extent that the 
performance of those duties does not interfere with the performance of the member’s 
primary Active Guard and Reserve duties of organizing, administering, recruiting, 
instructing, and training the reserve components. 

 

32 U.S.C. § 501 

§ 501. Training generally 

(a) The discipline, including training, of the Army National Guard shall conform to that 
of the Army. The discipline, including training, of the Air National Guard shall conform 
to that of the Air Force. 

(b) The training of the National Guard shall be conducted by the several States, the 
Commonwealth of Puerto Rico, the District of Columbia, Guam, and the Virgin Islands 
in conformity with this title. 

 

32 U.S.C. § 502 

§ 502. Required drills and field exercises 

(a) Under regulations to be prescribed by the Secretary of the Army or the Secretary of 
the Air Force, as the case may be, each company, battery, squadron, and detachment of 
the National Guard, unless excused by the Secretary concerned, shall— 

(1) assemble for drill and instruction, including indoor target practice, at least 48 
times each year; and 

(2) participate in training at encampments, maneuvers, outdoor target practice, or 
other exercises, at least 15 days each year. 

However, no member of such unit who has served on active duty for one year or longer 
shall be required to participate in such training if the first day of such training period 
falls during the last one hundred and twenty days of his required membership in the 
National Guard. 

(b) An assembly for drill and instruction may consist of a single ordered formation of a 
company, battery, squadron, or detachment, or, when authorized by the Secretary 
concerned, a series of ordered formations of parts of those organizations. However, to 
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have a series of formations credited as an assembly for drill and instruction, all parts of 
the unit must be included in the series within 90 consecutive days. 

(c) The total attendance at the series of formations constituting an assembly shall be 
counted as the attendance at that assembly for the required period. No member may be 
counted more than once or receive credit for more than one required period of 
attendance, regardless of the number of formations that he attends during the series 
constituting the assembly for the required period. 

(d) No organization may receive credit for an assembly for drill or indoor target practice 
unless— 

(1) the number of members present equals or exceeds the minimum number 
prescribed by the President; 

(2) the period of military duty or instruction for which a member is credited is at 
least one and one-half hours; and 

(3) the training is of the type prescribed by the Secretary concerned. 

(e) An appropriately rated member of the National Guard who performs an aerial flight 
under competent orders may receive credit for attending drill for the purposes of this 
section, if the flight prevented him from attending a regularly scheduled drill. 

(f) 

(1) Under regulations to be prescribed by the Secretary of the Army or Secretary of 
the Air Force, as the case may be, a member of the National Guard may— 

(A) without his consent, but with the pay and allowances provided by law; 
or 

(B) with his consent, either with or without pay and allowances; 

be ordered to perform training or other duty in addition to that prescribed under 
subsection (a). 

(2) The training or duty ordered to be performed under paragraph (1) may include 
the following: 

(A) Support of operations or missions undertaken by the member’s unit at 
the request of the President or Secretary of Defense. 

(B) Support of training operations and training missions assigned in whole 
or in part to the National Guard by the Secretary concerned, but only to 
the extent that such training missions and training operations— 

(i) are performed in the United States or the Commonwealth of 
Puerto Rico or possessions of the United States; and 
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(ii) are only to instruct active duty military, foreign military (under 
the same authorities and restrictions applicable to active duty 
troops), Department of Defense contractor personnel, or 
Department of Defense civilian employees. 

(3) Duty without pay shall be considered for all purposes as if it were duty with pay. 
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