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Introduction 

 The National Guard is the modern militia. And “[i]t is almost too plain for ar-

gument, that the power [in the Constitution] given to Congress over the militia; is of 

a limited nature . . . and that in all other respects, and for all other purposes, the mi-

litia are subject to the control and government of the State authorities.” Houston v. 

Moore, 18 U.S. 1, 50 (1820) (Story, J., concurring). But here, Secretary of Defense 

Lloyd Austin and his functionaries (Defendants) have issued orders that overstep 

their limited militia powers and impermissibly intrude on Plaintiff Governor Ab-

bott’s plenary control over the Texas National Guard. 

 The militia is a hybrid institution, answerable in most ways to the States, and in 

only limited respects to the federal government. Control is divided principally ac-

cording to whether the militia has been called into “the service of the United 

States,” U.S. Const. art. I, § 8, cls. 15-16—i.e., “federalized.” When the President 

federalizes the militia, he and Congress may “govern[]” them. Id. art. I, § 8, cl. 16; 

art. II, § 2, cl. 1. But when the Guard is not federalized, the State “Governor[s] re-

main[] in charge.” Holdiness v. Stroud, 808 F.2d 417, 421 (5th Cir. 1987). The federal 

government may only arm, organize, and provide instructions for the training, of 

non-federalized National Guardsmen. Those limited powers do not, and have never, 

“include[d] the infliction of punishments.” 3 Debates in the Several State Conventions 

of the Adoption of the Federal Constitution 402 (Jonathan Elliot, ed., 2d ed. 1836). Of 

this, “[n]othing can be more certain.” Id. at 424 (Madison). 
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 The federal Defendants are punishing Texas National Guardsmen in violation 

of that constitutional limitation. Defendants have promulgated a series of orders re-

quiring “non-Federalized National Guard” members to obtain a COVID-19 vaccine. 

ROA.314. And they are backing up those orders with threats for refusal, including 

courts-martial, discharge, and withholding of pay from individual Guardsmen. That 

is flatly unconstitutional. And it is based on a strained reading of Defendants’ statu-

tory authorities to boot. Defendants’ only statutory remedy when non-federalized 

Guardsmen fail to comply with federal regulations is to withhold money from “the 

National Guard of that State,” 32 U.S.C. § 108 (emphasis added)—they have no 

authority to punish individuals. 

 The district court largely sidestepped these constitutional and statutory prob-

lems by construing the Defendants’ orders to threaten only withholding of pay, and 

not any greater punishment. ROA.667. That was wrong—Defendants admitted be-

low that their orders can also be enforced through, e.g., courts-martial and discharge. 

See infra at 11-12. The district court also wrongly concluded that Defendants’ statu-

tory power to withhold money meant that Defendants could dock the pay of individ-

ual Guardsmen. But that misconstrued the applicable statute, 32 U.S.C. § 108, by, 

among other things, creating irreconcilable tension with the constitutional prohibi-

tion on the federal government punishing non-federalized Guardsmen.  

 Defendants’ orders are also arbitrary and capricious under the Administrative 

Procedure Act (APA). 5 U.S.C. § 706. Defendants claim that the orders are neces-

sary to advance their interest in the health and readiness of the militia. But they have 

not plausibly explained how the orders advance that rationale. The National Guard 
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is by default under State—not Defendants’—control. Although circumstances may 

arise where Defendants need to federalize the National Guard, there are more than 

ample voluntarily vaccinated Guardsmen to fulfill any potential federal need. In raw 

numbers, there are more Guardsmen vaccinated today than have ever been activated 

in any federalization of the Guard in U.S. history. It is implausible that the remaining 

unvaccinated Guardsmen in any way impair Defendants’ interest in health and read-

iness for potential federal activation. And if any realistic possibility of impairment 

arose, the solution for Defendants would be to then federalize the Guard and at that 

point require vaccination. Defendants have offered no plausible rationale why they 

must punish the States’ Guardsmen at a time when there is no conceivable basis to 

think unvaccinated Guardsmen could impair a federal interest. Indeed, Defendants’ 

lack of explanation suggests that the health and readiness justification is pretextual, 

and that Defendants are instead attempting to advance President Biden’s long-stated 

goal of vaccinating as much of the general public as possible. 

 The district court erroneously denied Governor Abbott’s motion for a prelimi-

nary injunction. Defendants’ orders inflict multiple forms of irreparable harm on 

Governor Abbott and the Texas National Guard, including the loss of valuable 

Guardsmen who are replaceable, if at all, only at steep cost. Defendants’ interest in 

enforcing their orders is not comparable, particularly now that the CDC no longer 

recommends that vaccinated and unvaccinated individuals observe materially differ-

ent health guidelines. And the public interest strongly favors allowing non-federal-

ized Guardsmen to make their own decisions about their health.  
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Statement of Jurisdiction 

This Court has jurisdiction under 28 U.S.C. § 1292(a)(1). The district court had 

jurisdiction under the APA, 5 U.S.C. 701 et seq., and under the federal question ju-

risdiction statute, 28 U.S.C. §§ 1331, 1346. This appeal is timely because the district 

court denied the motion for preliminary injunction on June 24, 2022, and the notice 

of appeal was filed on June 29, 2022. 

Statement of Issues 

1. Whether the federal government may constitutionally punish National Guards-

men when the National Guardsmen are in state service. 

2. Whether Defendants’ orders imposing penalties on unvaccinated, non-federal-

ized National Guardsmen are arbitrary and capricious. 

Statement of the Case 

A. The Militia and the Modern National Guard 

1. The Militia 

At the founding, “the Militia comprised all males physically capable of acting in 

concert for the common defense.” United States v. Emerson, 270 F.3d 203, 234 (5th 

Cir. 2001). “Framers of the state constitutions hoped that the militia both would 

bring the People together and would provide them with a means of resisting oppres-

sive government actions.” John C. Yoo, The Continuation of Politics by Other Means: 

The Original Understanding of War Powers, 84 Cal. L. Rev. 167, 227 (1996). Madison, 

for example, assured his contemporaries that a federal army could not threaten lib-

erty in the face of a numerically superior militia with greater loyalty to state govern-

ments. See Emerson, 270 F.3d at 235 (citing The Federalist Papers No. 46); see also The 
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Federalist Papers No. 46 (Clinton Rossiter ed. 1961) (James Madison) (discussing the 

militia, and anticipating that the States would “possess[] their affections and confi-

dence”).  

This institution is embedded within our nation’s fabric through five separate con-

stitutional clauses. U.S. Const. art. I, § 8, cl. 15; id. art. I, § 8, cl. 16; id. art. II, § 2, 

cl. 1; id. amend. II; id. amend. V. Four features of those clauses are specifically rele-

vant here. First, under the “Organizing Clause,” id. art. I, § 8, cl. 16, Congress has 

power to “provide for organizing, arming, and disciplining, the Militia.” The Found-

ing generation understood “disciplining,” to mean instructing, not punishing. See 

infra at 17-18. Second, Congress has power, in specific circumstances, to “provide for 

calling forth the Militia” to serve under Presidential command. Id. art. I, § 8, cl. 15; 

id. art. II, § 2, cl. 1. Third, when the militia is called into service, Congress has the 

additional power of “governing such [p]art” of the militia as has been called. Id. art. 

I, § 8, cl. 16. This includes the power to punish. See infra at 18-19. Fourth, the Organ-

izing Clause preserves the States’ plenary authority over the militia when not called 

into federal service, see U.S. Const. amend. X; The Federalist Papers No. 69 (Hamil-

ton), including expressly “the Authority of training the Militia according to the dis-

cipline prescribed by Congress.” Id. art. I, § 8, cl. 16; see also Houston, 18 U.S. at 50 

(Story, J., concurring) (“In all . . . respects [not explicitly covered by the Constitu-

tion], the militia are subject to the control and government of the State authori-

ties.”). 
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2. Structure of the National Guard 

“[T]he national guard is the militia, in modern-day form, that is reserved to the 

states.” Lipscomb v. Fed. Lab. Rels. Auth., 333 F.3d 611, 613 (5th Cir. 2003); Maryland 

v. United States, 381 U.S. 41, 46 (1965), vacated on other grounds, 382 U.S. 159 (1965). 

Multiple federal statutes establish the National Guard’s structure, and “a brief de-

scription of the evolution of the present statutory scheme” and its development 

since the Founding is necessary to place the National Guard in its proper constitu-

tional framework. See Perpich v. Dep’t of Def., 496 U.S. 334, 340 (1990). 

In 1792 Congress enacted a statute to “provide for the National Defence by es-

tablishing an Uniform Militia throughout the United States.” Act of May 8, 1792, 

ch. 33, 1 Stat. 271. That law provided some rules for structuring the militia (i.e., that 

“the militia of the respective states shall be arranged into divisions, brigades, regi-

ments, battalions and companies,” 1 Stat. 272, § 3), and also adopted Baron von 

Steuben’s “rules of discipline to be observed by the militia.” Id. at 273, § 7 (referring 

to “the rules of discipline” established by a March 29, 1779 resolution); see 13 Js. of 

the Cont’l Cong. 384, 384-85 (Worthington Chauncey Ford ed., 1909) (entry for 

Mar. 29, 1779) (resolution adopting von Steuben’s regulations for the Army). This 

statute and set of rules, however, were “virtually ignored for more than a century.” 

Perpich, 496 U.S. at 341. 

In 1903 Congress enacted the Dick Act to re-organize the militia and divide them 

into two forces. Id. at 342; Act of Jan. 21, 1903, ch. 196, 32 Stat. 775. First, there 

would be an “organized militia” known as “the National Guard of the several 

States” (the National Guard) receiving partial federal funding. Second, there would 
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be a “reserve militia” or “unorganized militia” which would include the remainder 

of able-bodied male citizens who were not part of the National Guard. Perpich, 496 

U.S. at 342. In 1933, after a series of amendments to the Dick Act, the National 

Guard began to take on materially the same organizational form as it has today. Spe-

cifically, the National Guard consists of “two overlapping but distinct organiza-

tions”; the “National Guard of the various States,” “and the National Guard of the 

United States.” Id. at 345.1 When persons enlist in a State National Guard unit they 

simultaneously enlist in the National Guard of the United States. “In the latter ca-

pacity they bec[o]me a part of the Enlisted Reserve Corps of the Army, but unless 

and until ordered to active duty in the Army, they retain[] their status as members of 

a separate State Guard unit.” Id. The National Guard, at all times, answers to only 

one master. The “Governor[s] remain[] in charge of the National Guard in each state 

except when the Guard is called into federal service,” at which point they answer to 

the President. Holdiness, 808 F.2d at 421; see also Ass’n of Civilian Technicians, Inc. 

v. United States, 603 F.3d 989, 992-93 (D.C. Cir. 2010) (“[W]hen not called to fed-

eral duty by the President . . . a state National Guard is under the command of the 

state Governor.”) 

The National Guard includes the “Army National Guard and the Air National 

Guard.” 32 U.S.C. § 101(3). When they are called up into “the service of the United 

 
1 When referring to only one of these “two overlapping but distinct organiza-

tions,” Perpich, 496 U.S. at 345, this brief will use terminology to appropriately indi-
cate that fact. When the distinction is not relevant, this brief will use the term “Na-
tional Guard.”  
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States,” each of these organizations is considered a “component of the” U.S. Army 

and U.S. Air Force, respectively. 10 U.S.C. §§ 10106, 10112. Individual members of 

the National Guard also have different “roles” in the Guard and are regulated by 

different “title[s] of the United States Code” corresponding to these different roles. 

ROA.419. “Most members of the National Guard are Drill Status Guardsmen” reg-

ulated under Title 32.  ROA.419 (Defendants’ declarant). These Guardsmen are 

“required to attend [so-called] Title 32 training one weekend a month and two weeks 

a year.”  ROA.419; 32 U.S.C. § 502(a). Guardsmen in Title 32 status are not under 

federal control, and “Title 32 training is conducted by states.” ROA.419. A separate 

subset of National Guard members is “in the Title 32 Active Guard and Reserve 

(AGR) [as] full-time, uniformed service members.” ROA.420. These individuals 

likewise “serv[e] at the state level,” but by statute may occupy their position only 

with the consent of the Secretary of the Air Force or Army. ROA.420.  The federal 

government pays for Title 32 operations. ROA.425. Finally, as relevant here, certain 

members of the National Guard serve under “Title 10” of the U.S. code. ROA.421. 

These Guardsmen are on “federal duty” subject to the “same rules and regulations 

as active duty military.” ROA.421.  When Guardsmen are not performing duties un-

der Title 32 or Title 10, they are paid by the States only. ROA.421. 

3. The National Guard of Texas 

Governor Greg Abbott is the “Commander-in-Chief of the military forces of the 

State [of Texas] except when they are called into actual service of the United 

States.” Tex. Const. art. IV, § 7. The Texas National Guard of Texas is a part of 

Texas’s “military forces.” Tex. Gov’t Code § 437.001(14). The Texas National 
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Guard includes the Texas Army National Guard and the Texas Air National Guard. 

Id. § 437.001(15). Texas’s military forces also include the “Texas State Guard.” Id. 

§ 437.001(14), (16). The Texas State Guard is not a part of the National Guard. In-

stead, for federal purposes, the Texas State Guard is considered “unorganized mili-

tia.” Perpich, 496 U.S. at 342.2  

The Texas National Guard performs many vital State functions. For example, 

the “Rio Grande Valley in Texas has become the center of [certain] criminal activ-

ity,” including “drug smuggling, human smuggling, and human trafficking” opera-

tions. ROA.284. This 1,000+ mile region presents significant logistical challenges for 

law enforcement. ROA.284-85. The Texas National Guard, however, has provided 

significant assistance to law enforcement in this region and are a critical force multi-

plier. ROA.285-86. They have, for example, conducted air operations to interdict 

criminal activity, assisted with enforcing criminal trespassing laws, installed fencing, 

and provided the resources necessary for surge response, such as when a large mi-

grant caravan arrives at one particular border location. ROA.285-86. The Texas Na-

tional Guard also responds to many other kinds of emergencies. During the August 

and September 2021 hurricane season, for example, the Texas National Guard as-

sisted with over 6,000 evacuations, and distributed tens of thousands of cases of wa-

ter and meals. ROA.290. The Texas National Guard also has novel capabilities such 

 
2 The Texas State Guard are volunteers who provide “community service and 

emergency response activities.” Tex. Gov’t Code § 437.001(16). Congress has rec-
ognized that States may retain these kinds of forces and has statutorily limited the 
ways they may be called into federal service. 32 U.S.C. § 109(c), (d). 
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as to detect “chemical or biological agents” at major public events like the Super 

Bowl, a papal visit, or a Formula One competition. ROA.307. 

B. Defendants’ COVID-19 Vaccine Orders 

On August 23, 2021, the federal Food and Drug Administration announced that 

Pfizer’s Comirnaty product received the first full approval for a COVID-19 vaccine. 

Immediately afterwards, Governor Abbott issued Executive Order GA-39, which 

prohibits any Texas governmental entity from compelling any individual to receive a 

COVID-19 vaccine. ROA.268-70. This order applies to the Texas National Guard. 

ROA.272. 

Between August 2021 and January 2022, however, Defendants issued a set of 

orders (collectively, the COVID Vaccine Orders) that conflict with Executive Order 

GA-39 by imposing a COVID-19 vaccination mandate on Guardsmen. 

• On August 24, 2021, Defendant Secretary Austin “direct[ed] the Secretaries 

of the Military Departments to immediately begin full vaccination of all mem-

bers . . . including the National Guard.”  ROA.264-65.  

• On November 30, 2021, Secretary Austin specifically directed the Secretaries 

of the Air Force and Army to establish “policies and implementation guid-

ance” addressing “non-federalized National Guard who remain unvac-

cinated.” ROA.274.  

• On December 7, 2021, the Air Force implemented Secretary Austin’s instruc-

tions and established a December 31, 2021 vaccination deadline. The memo-

randum also expanded on the consequences for failure to vaccinate. ROA.276-

81. For example, the memorandum provided that unvaccinated Guardsmen 
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are subject to “administrative discharge proceedings.” ROA.277. The Air 

Force also withdrew consent for unvaccinated Guardsmen to serve under Ti-

tle 32 as Active Guard Reserve. ROA.280.   

• On January 27, 2022, the Army issued its own implementing guidance. 

ROA.428-37. That guidance established a vaccination deadline of June 30, 

2022.  

On January 27, 2022, Secretary Austin confirmed via letter to Governor Abbott 

that the Texas National Guard, including “non-Federalized” members, “must fol-

low the directions” in the COVID Vaccine Orders. ROA.314.  

C. Procedural History 

Governor Abbott filed this suit in January 2022 and shortly thereafter sought a 

preliminary injunction of the COVID Vaccine Orders as to non-federalized National 

Guardsmen based on Defendants’ constitutional and APA violations. ROA.119 (op-

erative complaint); ROA.234.3 Defendants’ opposition, among other things, at-

tached the Declaration of Colonel Kevin Mulcahy, a senior federal administrator 

within the National Guard. ROA.418. Colonel Mulcahy’s Declaration has outsized 

importance in this case because it expressly sets forth how Defendants enforce the 

COVID Vaccine Orders. ROA.424-26. Specifically, Colonel Mulcahy’s Declaration 

indicates that Defendants may (1) “court[]-martial . . . National Guard service mem-

 
3 Alaska Governor Mike Dunleavy joined that suit but is not an appellant here. 

ROA.120; ROA.671. For simplicity, this brief refers to Governor Abbott alone as 
plaintiff in the proceedings below. 
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bers who are not in Federal service,” ROA.425; (2) “administratively remove a ser-

vice member from the National Guard” without “consent of the State,” ROA.424-

25; and (3) “withhold federal funds from the state,” including from individual 

Guardsmen. ROA.425. 

The primary dispute in the preliminary injunction briefing was whether Defend-

ants, through the COVID Vaccine Orders, were unconstitutionally “governing” 

non-federalized Guardsmen. Governor Abbott recognized that Defendants may law-

fully withhold federal funds from a State National Guard unit for failure to comply 

with the COVID Vaccine Orders. See ROA.241. But he argued that to impose any 

other punishment, including specifically withholding of pay from individual non-fed-

eralized Guardsmen, was unconstitutional. ROA.245-47. Defendants’ preliminary 

injunction briefing, by contrast, rejected that their only permissible remedy was to 

“withhold[] federal funds” from the Texas National Guard. ROA.403 n.1 (Defend-

ants arguing that it “is not true” that this is their only remedy for unvaccinated, non-

federalized Guardsmen). Instead, they maintained that they have “power to dis-

charge” Guardsmen “without the consent of the State,” issue formal “reprimands 

up to court martial,” ROA.403 n.1, and withhold funds from individual Guardsmen.  

On June 24, 2022, the district court denied Governor Abbott’s motion for pre-

liminary injunction. ROA.659. The district court observed that the COVID Vaccine 

Orders do not threaten “non-federalized member[s] of a state militia” with “im-

prison[ment].” ROA.667. From there, the district court concluded that “the conse-

quences at issue are only an inability to receive federal pay, benefits, and recognition 

for militia service not compliant with federal regulations.” ROA.668. Based on these 
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premises, the district court concluded that Defendants’ COVID Vaccine Orders 

were constitutional as “funding conditions [that] appear[] to be squarely within Con-

gress’s authority under the Spending Clause.” ROA.668. The district court also re-

jected that the COVID Vaccine Orders were arbitrary and capricious under the APA, 

5 U.S.C. § 706, because in its view the Orders rationally advanced the Defendants’ 

interests in maintaining “a healthy and ready force.” ROA.670 

On June 28 Governor Abbott noticed an appeal. ROA.671-72. On July 20 the 

Court granted an unopposed motion to expedite. 

Standard of Review 

“In addition to proving a likelihood of prevailing on the merits, [a preliminary 

injunction] movant must demonstrate a substantial threat of irreparable injury if the 

injunction is not granted; the threatened injury outweighs any harm that will result 

to the non-movant if the injunction is granted; and the injunction will not disserve 

the public interest.” Atchafalaya Basinkeeper v. U.S. Army Corps of Eng’rs, 894 F.3d 

692, 696 (5th Cir. 2018). This Court reviews a “district court’s denial of a prelimi-

nary injunction for an abuse of discretion.” Garcia v. Jones, 910 F.3d 188, 190 (5th 

Cir. 2018). But the district court’s “legal conclusions are reviewed de novo.” Id.  

Summary of Argument 

I.  Governor Abbott is likely to succeed on the merits of his claim that the 

COVID Vaccine Orders unlawfully punish non-federalized Texas National Guards-

men. Defendants have no power to punish non-federalized militia, because the Con-

stitution leaves the “governing” to the Governor until his Guardsmen are lawfully 
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federalized. U.S. Const. art. I, § 8, cl. 16. The plain text of the Organizing Clause 

establishes this, and original, Founding-era understanding and practice confirm it. 

But the COVID Vaccine Orders impose classic forms of punishment on non-feder-

alized Guardsmen for failure to obtain COVID-19 vaccination, including potential 

courts-martial, discharge, and withholding of pay. Defendants’ only lawful remedy 

if a State National Guard refuses to follow federal orders is to withhold funds from 

the Guard unit—it has no power to punish individual Guardsmen, including by with-

holding their individual pay. 

II. Governor Abbott is also likely to succeed on the merits of his claim that 

the COVID Vaccine Orders are arbitrary and capricious. Defendants’ Orders do not 

rationally advance Defendants’ asserted interest in ensuring the health and readiness 

of the militia. There is no explanation why voluntary vaccination could not fully ac-

commodate any cognizable federal interest in readiness because the number of Na-

tional Guardsmen currently vaccinated is by all accounts already greater than any 

number that has ever been called into federal service. Defendants have no legitimate 

reason to punish the remaining unvaccinated Guardsmen. In the unlikely event that 

unvaccinated Guardsmen are insufficient for a federal need, Defendants could then 

federalize the remaining Guardsmen and lawfully require they be vaccinated at that 

point. Defendants’ failure to grapple with these facts raises the potential that the 

health and readiness justification is a pretextual cover and that Defendants are in-

stead advancing President Biden’s longstanding goal to simply vaccinate as many 

Americans as possible. 

III. The equities also demonstrably favor entering a preliminary injunction. 
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The Texas National Guard has lost, and is poised to continue losing, highly valuable 

members who cost years and substantial resources to train. If these members are re-

placeable at all, it will come at a very steep cost. Meanwhile, Defendants are not 

meaningfully harmed by a preliminary injunction, particularly now that the CDC has 

announced that the vaccinated and unvaccinated need not observe materially differ-

ent health guidelines. And the public interest favors letting Guardsmen make their 

health choices for themselves. 

Argument 

I. Governor Abbott Is Likely To Show That the COVID Vaccine Orders 
Unlawfully Punish Non-Federalized Texas National Guardsmen. 

“It is almost too plain for argument, that the power [the Constitution] give[s] to 

Congress over the militia[] is of a limited nature, and confined to the objects specified 

in [the Militia] clauses.” Houston, 18 U.S. at 50 (Story, J., concurring). Those clauses 

do not give the federal government power to punish any non-federalized militia. In-

stead, the federal government can inflict punishment only when it is “governing” 

federalized militia. U.S. Const. art. I, § 8, cl. 16. The COVID Vaccine Orders inflict 

punishment on non-federalized militia and so are flatly unconstitutional. 

A. The federal government lacks power to punish non-federalized 
Guardsmen. 

The National Guard is the modern militia. See supra at 6. The plain constitu-

tional text, as well as original practice and understanding, confirm that the federal 

government cannot punish the National Guard unless it is federalized. 
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1. The Constitution’s text confirms that the federal government lacks 
power to punish non-federalized militia. 

The Organizing Clause confers four powers on Congress regarding the militia. 

Congress may “provide for [1] organizing, [2] arming, and [3] disciplining, the Mili-

tia” at all times. U.S. Const. art. I, § 8, cl. 16. In addition, Congress may provide for 

“[4] governing such Part of [the militia] as may be employed in the Service of the 

United States.” Id. Founding-era definitions of these terms confirm that none in-

clude a power to punish non-federalized militia. See District of Columbia v. Heller, 554 

U.S. 570, 581 (2008) (Founding-era definitions are used to interpret constitutional 

terms). 

a. Congress’s first two Organizing Clause powers—to provide for “organiz-

ing” and “arming” the militia—plainly confer no power to punish. At the Founding, 

to “organize” meant to “construct so as that one part co-operates with another.” 2 

Samuel Johnson, A Dictionary of the English Language 244 (6th ed. 1785).4 So Con-

gress could “organize” the militia by arranging them “into divisions, brigades, regi-

ments, battalions, and companies.” Houston, 18 U.S. at 14. And to “arm” meant to 

“furnish with armour of defence, or weapons of offense.” 1 Samuel Johnson, A Dic-

tionary of the English Language 178 (6th ed. 1785).5 So, Congress could “arm” the 

militia by providing physical “arms and accoutrements.” Houston, 18 U.S. at 14. 

These powers self-evidently offer no support for a power to punish. 

 
4 https://archive.org/details/dictionaryofengl02johnuoft/page/n243/mode/

2up. 

5 https://publicdomainreview.org/collection/samuel-johnson-s-dictionary-of-
the-english-language-1785. 
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b. To modern ears, Congress’s third Organizing Clause power—to “provide” 

for “disciplining” the militia—might conjure the power of punishment. But this 

power was likewise defined at the Founding to mean something quite different. Spe-

cifically, Founding-era dictionaries defined “discipline” as predominantly referring 

to “education, instruction, the act of cultivating the mind; the act of forming the 

manners.” 1 Johnson, supra, at 602; see also Nathan Bailey, An Universal Etymological 

English Dictionary 266 (4th ed. 1763) (defining discipline as “education, instruction, 

management, strict order”).6 So, when one “disciplined” another, he would “teach 

or instruct” that person. See Bailey, supra, at 266 (“To Discipline: To teach or in-

struct.”). And that was equally true with armed forces. See Thomas Dyche & Wil-

liam Pardon, A New General English Dictionary 229 (3d ed. 1740) (defining “disci-

pline” as “order or management observed in an army”).7 Thus, this power allowed 

Congress to prescribe instructions the militia would need to study to be prepared for 

federal service (i.e., how to march, or fire a weapon). See infra at 22 (discussing von 

Steuben’s regulations). But this power likewise has nothing to do with punishment. 

And the Constitution confirms that, because it expressly reserved to the States the 

“the authority of training the militia according to the discipline prescribed.” U.S. 

Const. art. I, § 8, cl. 16 (emphasis added). In that context “discipline” plainly means 

 
6 https://archive.org/details/universaletymolo00bail/page/266/mode/2up. 

7 https://archive.org/details/bub_gb_D6zrCVym1XsC/page/n229/mode/
2up. 
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“instructions.” If by contrast it meant “punishment,” the entire sub-clause would 

be nonsensical, for no one “train[s]” another “according to” a punishment.8 

c. Finally, the Organizing Clause conferred a qualified power on Congress of 

“governing” the militia. Id. But this power may be exercised only as to federalized 

militia. See Houston, 18 U.S. at 9 (Congress may govern militia “as may be actually 

employed in the service of the United States; but not until it is thus actually em-

ployed.”). And here, the COVID Vaccine Orders apply to non-federalized militia. 

See ROA.314 (Secretary Austin confirming the Orders apply to “non-Federalized 

National Guard”). So the power of governing the militia cannot save Defendants. 

The scope of the “governing” power does, however, additionally confirm that 

Congress’s other militia powers do not include the power to punish. The constitu-

tion does not contain superfluities. See Holmes v. Jennison, 39 U.S. 540, 570-71 (1840) 

(“In expounding the Constitution of the United States, every word must have its due 

force[] and appropriate meaning; for it is evident from the whole instrument, that no 

word was unnecessarily used[] or needlessly added.”). So, if the power of “govern-

ing” includes the power to punish, then Congress’s other militia powers cannot con-

tain that grant. And, indeed, the power of “governing” does include the power to 

 
8 Granted, some Founding-era dictionaries provided that punishment was an al-

ternative definition of the word “discipline.” See, e.g., Dyche & Pardon, supra, at 229 
(defining “discipline” as “also scourging or whipping” (emphasis added)). But the 
Constitution did not adopt this alternative definition. That is evident because there 
is no way to reconcile this definition with the States’ explicitly reserved power to 
“train[] the Militia according to the discipline prescribed by Congress.” U.S. Const. 
art. I, § 8, cl. 16 (emphasis added). 
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punish. Founding-era dictionaries defined “governing” to mean ruling over in some 

official capacity, such as “to rule as a chief magistrate.” 1 Johnson, supra, at 892; 1 

John Ash, The New and Complete Dictionary of the English Language 167 (London Ed-

ward & Charles Dilly 1775) (defining “govern” as “to rule as chief magistrate, to 

direct, to manage”);9 Bailey, supra, at 386 (defining “to govern” as “to rule, man-

age, look to, take care of”).10 And one who officially rules necessarily has the power 

to impose punishment. See, e.g., 2 Johnson, supra, at 544 (defining “to rule” as “to 

have power or command”); see also Houston, 18 U.S. at 9 (“The power of governing 

the militia[] is the power of subjecting it to the rules and articles of war.”).  

2. Original understanding and practice confirm that the federal govern-
ment lacks power to punish non-federalized National Guardsmen. 

The original understanding and practice confirm, in two specific ways, that the 

federal government lacks power to punish non-federalized militia. See Zivotofsky ex 

rel. Zivotofsky v. Kerry, 576 U.S. 1, 23 (2015) (“In separation-of-powers cases this 

Court has often put significant weight upon historical practice.”). First, the original 

understanding demonstrates that the Founders specifically considered and rejected 

the idea that the federal government could punish the non-federalized militia. Sec-

ond, original practice shows that Congress prescribed punishment only for federal-

ized militia. 

 
9 https://books.google.com/books?id=YEFbAAAAcAAJ&q=govern#v=snip-

pet&q=govern&f=false. 

10 https://archive.org/details/universaletymolo00bail/page/386/mode/2up. 
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a. The Founders had a deep-seated fear that a federal army might oppress the 

citizenry. Edmund Randolph remarked, for example, that “there was not a member 

in the federal Convention, who did not feel indignation” at the concept of a standing 

federal army. 3 Debates, supra, at 401. One way they mitigated this fear was to limit 

appropriations for an army to no longer than two years. U.S. Const. art. I, § 8, cl. 12. 

Another way was with the militia. Specifically, they thought the militia would be a 

powerful bulwark against army oppression because the numerically “superior” mi-

litia would be loyal to local government and could resist tyranny. See Noah Webster, 

A Citizen of America (Oct. 17, 1787), in 1 Harry L. Wilson, Gun Politics in America: 

Historical and Modern Documents in Context 25 (2016); see also Emerson, 270 F.3d at 

235; The Federalist Papers No. 46 (James Madison).   

Many Founders, however, expressed doubts about whether the militia could ful-

fill this important bulwark role. Specifically, certain Anti-Federalists feared that 

Congress had too much control over the militia, and could use that control to either 

destroy it, or make it serve federal aims in the same way as a professional army. Cer-

tain Anti-Federalists, for example, thought that Congress may subject the militia to 

“fines [in] any amount” or even impose “punishments of the most disgraceful and 

humiliating kind” including through assembly of “a court martial.” The Address 

and Reasons of Dissent of the Minority of the Convention of Pennsylvania to their 

Constituents in 3 The Complete Anti-Federalist 164 (Herbert J. Storing ed., 1981). 

During the debates, George Mason gave prominent voice to similar concerns. He 

suggested that, on one reading of the Organizing Clause, Congress might have power 

to make militia service so unbearable that the citizenry would rather “abolish[]” the 
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institution than serve, and then “assent to the establishment of a standing army” as 

the United States’ sole fighting force. 3 Debates, supra, at 402. He supposed that 

Congress could do this by “inflict[ing] the most ignominious punishments” on the 

militia, although he also admitted that this was a “strained construction” of the Or-

ganizing Clause. Id.  

But the Founders forcefully rejected Mason’s “strained” reading. See Langley 

v. Prince, 926 F.3d 145, 170 n.12 (5th Cir. 2019) (en banc) (the dialogue between Anti-

Federalists and other Founders is significant to understanding constitutional frame-

work). Richard Henry Lee responded that Mason was “mistaken” to believe that 

Congress could “punish” the militia “when not in the actual service of the govern-

ment.” 3 Debates, supra, at 407. Rather, Congress’s Organizing Clause powers 

“do[] not include the infliction of punishments” on non-federalized militia. Id. Zach-

ariah Johnson was “much astonished” by the suggestion that Congress had power 

to punish non-federalized militia, and likewise expressed that the federal government 

had no control over the militia except when “called into the actual service of the 

United States.” Id. at 645. And Madison responded that “[n]othing can be more 

certain and positive” than that Congress may control the militia only when “called 

forth for general national purposes.” Id. at 424. In other words, the Founders agreed 

that Congress could not punish the militia unless it was federalized.  

b. Founding-era practice confirms that the Anti-Federalists’ views were ac-

commodated, and that the militia would not be subject to federal punishment when 

not federalized. From very early in the Republic, Congress recognized that the militia 
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would need to be prepared for the call into federal service and would need to be in-

structed in a “uniform” manner to fulfill that service when called. See, e.g., The Fed-

eralist Papers No. 29 (Alexander Hamilton). The Founders achieved this uniformity 

“by confiding the regulation of the militia to the direction of the national authority.” 

Id. But those regulations prescribed punishment only for federalized militia. 

As noted supra at 6, the Founding-era Congress exercised its Organizing Clause 

power to regulate the militia through an Act of May 8, 1792, titled “An Act more 

effectually to provide for the National Defence by establishing an Uniform Militia 

throughout the United States.” Act of May 8, 1792, ch. 33, 1 Stat. 271. One would 

suppose that if Congress had power to punish non-federalized militia it would have 

been exercised here. But that Act prescribed no punishment for non-federalized mi-

litia. Instead, the Act incorporated Baron von Steuben’s manual providing “rules of 

discipline,” id. § 7, 1 Stat. at 273; supra at 6, without prescribing federal punishment 

for failure to follow that discipline. Von Steuben’s 150-page manual was about or-

ganization and training. See Saikrishna Bangalore Prakash, The Separation and Over-

lap of War and Military Powers, 87 Tex. L. Rev. 299, 332 (2008). For example, “[t]he 

manual began by specifying the arms each solider would have and the proper posi-

tioning of soldiers within a company and a regiment on the battlefield. It proceeded 

to regulate marching, military formations in battle, the loading and firing of guns, the 

care of wounded soldiers, military camps, and a host of other operational matters.” 

Id. at 332. But it was not about punishments. Instead, if the militia violated this “dis-

cipline” while under State “training,” U.S. Const. art. I, § 8, cl. 16, the States could 

impose punishment. See Houston, 18 U.S. at 50-51 (Story, J., concurring). 
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Congress did, on the other hand, establish punishments for federalized militia. 

When federalized, the President is the militia’s Commander-in-Chief. U.S. Const. 

art. II, § 2, cl. 1. And if any federalized militiaman “fail[ed] to obey the orders of the 

President” he was subject to a range of punishments. Act of May 2, 1792, ch. 28, § 5, 

1 Stat. 264, 264. He would “forfeit a sum” between “one month’s pay” and “one 

year’s pay.” Id. He also could be “cashiered.” Id. (In other words, “discharged,” 

see 1 Johnson, supra, at 342.) He could be “imprisoned” if he failed to pay the fine. 

Id. And he could be prevented “from holding a commission in the militia” for up to 

one year. Act of February 28, 1795, ch. 36, § 5, 1 Stat. 424,424; see also Houston, 18 

U.S. at 13 (describing the punishments). Trials for disobedience were conducted by 

“court martial.” §§ 5-6. 1 Stat. at 264,. But Congress did not prescribe any such 

punishments for non-federalized militia. 

* * * 

 In sum, Congress has no power to punish non-federalized militia. Constitutional 

text and original understanding and practice confirm that Congress has power to 

punish militia only if they are federalized. 

B. Defendants’ COVID Vaccine Orders punish non-federalized 
Guardsmen.  

Defendants’ COVID Vaccine Orders unconstitutionally punish non-federalized 

Guardsmen. Defendants do not dispute that the COVID Vaccine Orders apply to 

“non-Federalized National Guard.” See ROA.314. Nor could they—the mere act of 

participating in Title 32 drills, for example, does not result in Guardsmen being fed-
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eralized. See, e.g., Houston, 18 U.S. at 18 (“[P]reparing a detachment for such ser-

vice[] does not place it in the service.”); ROA.420 (Defendants’ declarant specifying 

that Guardsmen in Title 32 training “serv[e] at the state level”). The only question 

remaining, then, is whether Defendants’ enforcement measures under the COVID 

Vaccine Orders constitute punishment. They do. 

1. Defendants cannot constitutionally court-martial non-federalized  
Guardsmen. 

Defendants have threatened to court-martial non-federalized Guardsmen who 

disobey the COVID Vaccine Orders. ROA.425 (Defendants admitting they may 

“court[]-martial . . . National Guard service members who are not in Federal ser-

vice”). That is unconstitutional punishment. Indeed, although the Founders did not 

expressly identify every form of punishment that Congress was barred from imposing 

on non-federalized militia, this was one form of punishment they paid specific atten-

tion to. The militia would “not be under martial law but when in actual service” to 

the federal government. 3 Debates, supra, at 391. The Founders were “astonished” 

by even the suggestion that the law could be otherwise. 3 Debates, supra, at 645. And 

the Founders provided courts martial for federalized militia only. See supra at 22-23. 

Defendants have no constitutional authority to threaten it against non-federalized 

Guardsmen. 

2. Defendants cannot constitutionally discharge non-federalized Guards-
men. 

Defendants have also threatened to discharge non-federalized Guardsmen who 

disobey the COVID Vaccine Orders. ROA.424-25 (threatening to “administratively 
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remove a service member from the National Guard” without “consent of the 

State”). This is likewise unconstitutional. The Founders were clear that the Organ-

izing Clause contained no power to “punish” the militia “when not in actual service 

of the government.” 3 Debates, supra, at 391. And discharge is a form of punishment. 

That is plain because Congress enacted it as one of the punishments for militia failure 

to obey the President when federalized. See 1 Stat. 264, § 5 (referring to punishment 

of being “cashiered”). Defendants cannot impose this punishment on non-federal-

ized Guardsmen. In addition, to the extent Defendants are claiming power to dis-

charge State officers in addition to regular members, then Defendants are likewise 

violating the Organizing Clause’s express textual commitment of officer selection to 

the States. See U.S. Const. art. I, § 8, cl.16 (States expressly retain power of “Ap-

pointment of Officers”); United States ex rel. Gillett v. Dern, 74 F.2d 485, 487 (D.C. 

Cir. 1934) (federal government “cannot appoint or remove (except after being called 

into federal service), officers of the National Guard”). 

3. Defendants cannot prohibit non-federalized Guardsmen from partici-
pating in Title 32 activities.  

Defendants have also said that non-federalized Guardsmen cannot participate in 

Title 32 activities. ROA.280 (stating that unvaccinated Guardsmen “may not par-

ticipate in drills, training, or other duty conducted under . . . Title 32”). This is like-

wise prohibited punishment. In addition, it is an unconstitutional incursion into State 

authority. Title 32 activities are a form of “training.” ROA.419; 32 U.S.C. 

§ 502(a)(2) (“training”). And the Constitution explicitly reserves the “training” of 

the militia to the States only. U.S. Const. art. I, § 8, cl. 16. “[A]ll located decisions 

Case: 22-40399      Document: 00516442890     Page: 35     Date Filed: 08/22/2022



26 

 

on the state and federal-militia relationship hold that National Guardsmen of the 

several states are employees of the state except when in the actual service of the 

United States.” Storer Broad. Co. v. United States, 251 F.2d 268, 269 (5th Cir. 1958) 

(per curiam). So even if the prohibition on participating in Title 32 activities were 

not punishment (it is), it would still remain beyond the federal government’s power. 

See Houston, 18 U.S. at 51 (Story, J., concurring) (observing that commitment to the 

States of the power of “training” the militia is a “limitation upon the authority” of 

Congress). 

4. Defendants cannot financially punish non-federalized Guardsmen. 

Finally, Defendants have threatened to “withhold federal military pay and ben-

efits to” non-federalized Guardsmen. ROA.425. This is likewise unconstitutional 

punishment. The Founding Congress plainly regarded withholding of pay from indi-

vidual militiamen as a punishment, and so only prescribed it in the case of a federal-

ized militiaman disobeying orders. See 1 Stat. 264, § 5 (providing penalty of up to 

“one year’s pay”). Withholding of funding from individual Guardsmen is also pro-

hibited because the government is generally barred from “achieving indirectly what 

the Constitution prevents it from achieving directly.” Planned Parenthood of Ind., Inc. 

v. Comm’r of Ind. State Dep’t of Health, 699 F.3d 962, 986 (7th Cir. 2012). If it “can-

not compel” certain activity, then it likewise “should not be able to coerce” that 

activity indirectly. Id. And few things are more coercive to an individual than threat-

ening his wallet.  

 In addition to being unconstitutional, Defendants’ withholding of pay from in-

dividual non-federalized Guardsmen also violates the federal code. Congress gave 
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Defendants power to withhold money from “the National Guard of [a] State” if the 

“State fails to comply” with federal regulations. 32 U.S.C. § 108. Texas does not 

dispute that the federal government can constitutionally withhold funds from a 

“State.” See also ROA.425 (Defendants’ declarant recognizing that this is an availa-

ble option). But it is well-established that the term “State” does not sweep in indi-

vidual persons. See Will v. Mich. Dep’t of State Police, 491 U.S. 58, 64 (“[I]n common 

usage, the term ‘person’ does not include the sovereign, and statutes employing the 

word are ordinarily construed to exclude it.” (alterations omitted)); Vt. Agency of 

Nat. Res. v. U.S. ex rel. Stevens, 529 U.S. 765, 780 (2000) (“We must apply to this 

text our longstanding interpretive presumption that ‘person’ does not include the 

sovereign.”). So the federal code likewise does not permit Defendants to withhold 

funds from specific individuals.  

C. The district court’s contrary rationales fail. 

No other basis exists to uphold the COVID Vaccine Orders. 

First, a flawed premise infected the district court’s entire analysis. Specifically, 

the district court believed that “the vaccination requirement at issue is enforced only 

through a denial of federal pay, federal benefits, and federal recognition that enables 

those federal pay and benefits.” ROA.667. That is just not true, see supra at 10-12, 

and Defendants admitted in their preliminary injunction opposition that it “is not 

true.” ROA.403 n.1. Defendants explicitly represented that they had “power to dis-

charge” and to issue formal “reprimands up to court martial” for non-federalized 
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Guardsmen who refused to vaccinate. ROA.403 n.1. The district court erroneously 

glossed over these enforcement mechanisms.11 

Second, the district court concluded that Defendants’ power under 32 U.S.C. 

§ 108 to deny funding to a “State” encompasses the power to deny funding to spe-

cific “members of the National Guard of a State.” ROA.666. The district court rea-

soned that there is functionally no difference between a State National Guard and its 

individual Guardsmen because “the National Guard is comprised of its property and 

members.” ROA.666. But that “overlook[s]” various established features of the 

Guard that distinguish a unit from its members. See Ass’n of Civilian Technicians, 603 

F.3d at 994 (it is “erroneous[]” to assume that federal government’s orders “must 

be issued in individual cases and not to govern [a State’s] National Guard as a 

whole”). The district court also wrongly concluded the “historical” record provides 

no guidance here—the historical record in fact shows that the Founders regarded 

withholding of money from individuals as a punishment that could be imposed only 

 
11 The district court’s premise was based on what Plaintiff’s counsel “agreed 

[to] at the hearing” on the preliminary injunction. ROA.667. But the district court 
did not identify such a statement from the hearing. And the operative complaint 
demonstrates that Plaintiff does not agree with this premise. See, e.g., ROA.109 (rec-
ognizing that Defendants have threatened to initiate “administrative discharge pro-
ceedings” against non-federalized Guardsmen). The district court appears to have 
adopted this premise because “Defendants represented” it at the hearing, “without 
contradiction” from Plaintiff’s counsel. ROA.667 (emphasis added). But as shown, 
Defendants’ Orders and briefing represent the complete opposite—namely, that the 
vaccination requirements may be enforced with measures far greater than just with-
holding of pay and benefits. 
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on federalized militiamen. 1 Stat. 264, § 5. Regardless, the district court’s uncer-

tainty should have cut in the other direction, and it should have avoided the constitu-

tional problem by interpreting 32 U.S.C section 108 according to its plain text, and 

limiting its application to withholding of funds from a State only. See Gomez v. United 

States, 490 U.S. 858, 864 (1989) (“It is our settled policy to avoid an interpretation 

of a federal statute that engenders constitutional issues if a reasonable alternative 

interpretation poses no constitutional question.”). The State would then determine 

where the chips must fall, consistent with its authority to govern non-federalized mi-

litia.  

Third, the district court concluded that “[e]xcluding persons from National 

Guard duties and membership also appears to be within the scope” of the power to 

“withhold funding” from a State. ROA.666. The district court concluded this was 

an acceptable federal exercise of power because an individual excluded from the 

Guard could nevertheless still be part of the “militia organized by a State,” 

ROA.666, such as the Texas State Guard. See also ROA.668 (“[A] State is free to 

organize the militia into a defense force funded solely by the State.”). But the district 

court’s rationale inverts the Constitutional structure: The States retain plenary 

power over their entire militia—not just the parts that they exclusively fund. Hou-

ston, 18 U.S. at 50-51 (Story, J., concurring). After all, the Constitution expressly 

empowers Congress to fund the militia through the provision of “arming” them, but 

nevertheless bars the federal government from “governing” any “[p]art” of the mi-

litia not federalized. U.S. Const. art. I, § 8, cl. 16. So it is textually straightforward 
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that the federal government cannot bootstrap in a power to govern a part of the mi-

litia simply because it funds it. The district court’s conclusion that “Spending 

Clause” power could support the Orders, ROA.668, likewise fails. Even where Con-

gress can assert its Spending Clause power, “other constitutional provisions may 

provide an independent bar to the conditional grant of federal funds.” South Dakota 

v. Dole, 483 U.S. 203, 208 (1987); see also Lawrence County v. Lead-Deadwood Sch. 

Dist. No. 40-1, 469 U.S. 256, 269-70 (1985) (“Congress may impose conditions on 

the receipt of federal funds, absent some independent constitutional bar.”). And 

here, the Organizing Clause provides a clear, independent constitutional bar prohib-

iting the federal government from “govern[ing]” non-federalized militia. U.S. 

Const. art. I, § 8, cl. 16; see also New York v. United States, 505 U.S. 144, 162 (1992) 

(“The Constitution has never been understood to confer upon Congress the ability 

to require the States to govern according to Congress’ instructions.”).   

Fourth, 32 U.S.C. section 110 provides no power to the federal government to 

punish non-federalized militia. Contra ROA.665. That provision empowers the Pres-

ident to “prescribe regulations, and issue orders” regarding the Guard. “[T]he reg-

ulations and orders issued pursuant to section 110 are designed to establish uniform 

systems, processes, and standards among the states’ National Guard.” Ass’n of Ci-

vilian Technicians, 603 F.3d at 993. Constitutionally, they are a modern-day form of 

Baron von Steuben’s regulations and may not be used to punish non-federalized 

Guardsmen. Instead, while section 110 establishes general standards, it “leav[es] 

control of the day-to-day operations to the states,” id. at 992, “including individual 

membership” decisions, id. at 994; see also Lipscomb, 333 F.3d at 614 (“The daily 
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operations of the national guard units are thus recognized generally to be under the 

control of the states, but governed largely by substantive federal law.”). Any contrary 

interpretation would raise profound constitutional questions. See Gomez, 490 U.S. at 

864 (court should interpret statute to avoid constitutional questions); Ass’n of Civil-

ian Technicians, 603 F.3d at 994 (section 110 should not be interpreted to “com-

pletely undermine the states’ authority to administer their own affairs” while their 

Guards are not federalized). 

II. Governor Abbott Is Likely To Show That the COVID Vaccine Orders 
Violate the APA. 

The COVID Vaccine Orders are also arbitrary and capricious under the APA, 5 

U.S.C. § 706, because they do not rationally advance Defendants’ asserted interest 

in maintaining a “healthy and ready force.” ROA.264. 

Under the APA, “an agency must disclose the basis of its action.” Dep’t of Com. 

v. New York, 139 S. Ct. 2551, 2573 (2019). That basis must “includ[e] a rational con-

nection between the facts found and the choice made,” Motor Vehicle Mfrs.Ass’n v. 

State Farm Mut. Ins., 463 U.S. 29, 43 (1983), and must “be reasonable and reasonably 

explained,” FCC v. Prometheus Radio Project, 141 S. Ct. 1150, 1158 (2021). The ex-

planation must also not contain “unexplained inconsistencies.” Sierra Club v. EPA, 

939 F.3d 649, 664 (5th Cir. 2019); ANR Storage Co. v. FERC, 904 F.3d 1020, 1028 

(D.C. Cir. 2018) (vacating federal agency’s “internally inconsistent” order). De-

fendants’ Orders fail this test. 
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Defendants’ operating assumption is that “[v]accination is essential to the 

health and readiness of the Force.” ROA.274. Accepting the premise that vaccina-

tion can advance Defendants’ interest in health and readiness, there are multiple 

reasons why the COVID Vaccine Orders do not reasonably advance that interest. 

First, Defendants have offered no explanation why voluntary vaccination would 

not have equally advanced their readiness interest. As of June 2022, there are over 

430,000 total National Guardsmen.12 But even the largest federal activations of the 

National Guard only call on a fraction of that number. For example, in June 2020 

96,000 Guardsmen were activated to respond to civil unrest—a “record” that “sur-

passed the approximate 51,000 Guard members activated during the 2005 Hurricane 

Katrina response.”13 National Guard, National Guard response to civil unrest (June 8, 

2020). But that is less than one quarter of the National Guard. Even assuming that 

all unvaccinated Guardsmen categorically cannot be activated, voluntary vaccination 

would still easily support a comparable activation today. Even in Texas, where Gov-

ernor Abbott has zealously fought to preserve individual choice, nearly half of 

Guardsmen were vaccinated as of February 2022. ROA.296. Defendants have of-

fered no plausible justification for punishing the remainder of Guardsmen.  

 
12 See https://dwp.dmdc.osd.mil/dwp/app/dod-data-reports/workforce-re-

ports (select “June 2022” option under “Selected Reserve Personnel by Reserve 
Component and Rank/Grade”). 

13 https://www.nationalguard.mil/Resources/Press-Releases/Arti-
cle/2213005/national-guard-response-to-civil-unrest/ 
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Second, if Defendants determined that somehow the voluntarily vaccinated pro-

vide an insufficiently large activation pool, Defendants could federalize the larger 

number and then mandate vaccination at that point. Defendants have no explanation 

why they must proactively vaccinate Guardsmen who are currently serving State 

functions. And, sure enough, Defendants have offered arguments that underscore 

their lack of legitimate interest in mandatory vaccination of Guardsmen in State ser-

vice. Specifically, the COVID Vaccine Orders do not apply to the “unorganized mi-

litia,” such as the Texas State Guard. And Defendants have invited the States to take 

advantage of this by moving unvaccinated members into State Guards. See ROA.404 

(“If a state should find federal standards governing the National Guard to be too 

tight a fit,” they can “establish[] separate defense forces” not subject to the stand-

ards.). But the federal government’s constitutional power to federalize the militia is 

the same for the National Guard and other militia, like the Texas State Guard. See 

U.S. Const. art. I, § 8, cl. 15. Pushing National Guardsmen into a State Guard, where 

the Guardsmen concededly need not be vaccinated, does nothing to advance the De-

fendants’ alleged interest in readiness. 

Third, given these features of the COVID Vaccine Orders, there is a strong in-

dication that other, unstated motivations are at play. This Court is “not required to 

exhibit a naivete from which ordinary citizens are free.” Dep’t of Com., 139 S. Ct. at 

2575. And the context surrounding the Orders’ promulgation gives rise to a strong 

inference that the Orders are actually designed to advance President Biden’s long-

stated goal of vaccinating as much of the public as possible. At around the same time 
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Secretary Austin issued his initial Order, ROA.264-65, “the President voiced his dis-

pleasure with the country’s vaccination rate” and his “Administration pored over 

the U.S. code in search of authority, or a ‘work-around,’ for imposing a national vac-

cine mandate.” BST Holdings, LLC v. OSHA, 17 F.4th 604, 612 (5th Cir. 2021) 

(quoting White House Chief of Staff’s boasting of finding a “work-around”). Sev-

eral federal agencies then set about implementing COVID vaccine mandates under 

tenuous, pre-existing grants of statutory authority. See, e.g., NFIB v. OSHA, 142 S. 

Ct. 661 (2022) (per curiam) (setting aside OSHA employee mandate). Throughout, 

the courts have been skeptical of the government’s rationales for these actions. See 

BST Holdings, 17 F.4th at 614 (suggesting the rationales are “pretextual”); see also 

Dep’t of Com., 139 S. Ct. at 2575-76 (agencies cannot support their action with pre-

textual justification). And, whatever statutory authority Defendants do have, it is 

quite clear they cannot use that authority as pretext for mass public vaccination. See 

West Virginia v. EPA, 142 S. Ct. 2587, 2609 (2022) (“We presume that Congress 

intends to make major policy decisions itself, not leave those decisions to agencies.” 

(citation omitted)). 

The district court nevertheless put a thumb on the scale for Defendants because 

the Orders implicate “military” issues over which the courts have minimal “com-

petence” to second-guess the government. ROA.669 (citing Gilligan v. Morgan, 413 

U.S. 1, 10 (1973)). No doubt, the Constitution left military governance “to the polit-

ical branches.” Gilligan, 413 U.S. at 10. But the district court failed to address which 

political branches are responsible for the militia. The Constitution, however, tells us: 

the States have plenary authority over the non-federalized militia. U.S. Const. art. I, 
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§ 8, cl. 16. And Governor Abbott—the Commander-in-Chief of all Texas militia—

has determined that his militiamen should not be subject to compulsory vaccination. 

ROA.268-70, 272. If the federal government determines that vaccination is truly crit-

ical then the Constitution gives it an answer: federalize the militia (within applicable 

constraints). U.S. Const. art. I, § 8, cls. 15-16. But until then, the federal government 

cannot be allowed to override the State “chain of command” because otherwise “the 

public cannot determine on whom the blame [for] a pernicious measure, or series of 

pernicious measures ought really to fall.” Free Enter. Fund v. Pub. Co. Accounting 

Oversight Bd., 561 U.S. 477, 498 (2010). COVID’s supposed exigencies are also no 

answer: “[E]ven in a pandemic, the [laws] cannot be put away and forgotten.” Ro-

man Catholic Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 68 (2020) (per curiam). 

III. The Equitable Factors Favor Entering a Preliminary Injunction. 

The district court did not address the remaining preliminary injunction factors. 

ROA.670. But they all demonstrably favor a preliminary injunction. 

a. Without a preliminary injunction, the Governor and the Texas National 

Guard will incur irreparable harm in multiple ways. 

First, “complying with a regulation later held invalid almost always produces the 

irreparable harm of nonrecoverable compliance costs.” Texas v. EPA, 829 F.3d 405, 

433 (5th Cir. 2016). Unrecoverable compliance costs are present here in spades be-

cause Texas will incur substantial costs to recruit and train individuals to replace 

those who will separate because of the unlawful COVID Vaccine Orders. ROA.294-

95 (Texas has spent millions of dollars on training); infra at 36-37. And sovereign 

immunity will prevent Texas from recovering those costs from Defendants. 
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Second, the effects of a “lost or suspended employee” are generally irreparable. 

BST Holdings, 17 F.4th at 618. And the COVID Vaccine Orders have caused, and 

will continue to cause, the Texas National Guard to lose members who would rather 

separate than incur vaccination. For example, in just the first quarter of fiscal year 

2022, the Texas Air National Guard lost approximately 90 Airmen due to the 

COVID Vaccine Orders. ROA.293. That is a reduction of 2.6% of the Guard’s force 

from the prior year. ROA.293. At that time an additional 84 Airmen had declined the 

vaccination and were subject to discharge under the terms of the COVID Vaccine 

Orders. ROA.293. If those Airmen are separated, that would reduce the Texas Air 

National Guard’s strength by an additional 2.4%. ROA.293. And many more Airmen 

have sought exemptions from the Orders. ROA.293. But as a factual matter Defend-

ants deny almost all of these. ROA.293. If all remaining unvaccinated members are 

separated, it will result in a total reduction of 7.2% strength from the Texas Air Na-

tional Guard’s previous year. ROA.293. And that is on top of the many Airmen who 

already leave the Texas Air National Guard every year for reasons independent of 

the Orders. ROA.293. Increased recruitment is also not a full solution. Even before 

the COVID Vaccine Orders, recruitment “barely maintains the status quo.” 

ROA.293.  

The situation is even more severe for the Texas Army National Guard. When 

this litigation commenced the Army National Guard vaccination requirement had 

not yet taken effect. ROA.436-37 (effective June 30, 2022). But at that time, 10,765 

Texas Army National Guardsmen were unvaccinated—or 55% of the entire force. 

ROA.296. And many of these individuals have confirmed that they will not become 
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vaccinated. For example, the Texas Army National Guard is poised to lose a Battal-

ion Commander with 35 years of experience who has led soldiers in 13 foreign mis-

sions. ROA.299. It could also lose a Chaplain with 30 years of ministry experience 

and 9 years of military service who even served during the COVID response in 2020. 

ROA.300-01. And the Texas Army National Guard could also lose Counterintelli-

gence Agents. ROA.301. The Texas Army National Guard has only 12 qualified 

Counterintelligence Agents, and it takes an enormous investment in money and 

years to train these servicemembers. ROA.301. All considered, it would require tens 

of millions in new recruiting and retention funding for the Texas Army National 

Guard to make up for the losses that the COVID Vaccine Orders are imposing. 

ROA.296.  

Defendants argued below that Texas could just “put their unvaccinated Na-

tional Guard members into State Active Duty” where they are not subject to the 

Orders. ROA.415. But as noted, Defendants are threatening to discharge unvac-

cinated Guardsmen from the National Guard altogether. See supra at 11-12. Defend-

ants have also suggested that Guardsmen who are not vaccinated can be moved to a 

“State Defense Force” such as the Texas State Guard, ROA.415, where they could 

continue to serve critical needs without meeting federal requirements. But that op-

tion does not prevent irreparable harm to the State. Guardsmen are trained as 

units—not just as individuals—and it would necessarily undermine unit cohesion 

and command structures to remove members and force them to serve in an unrelated 

organization. In addition, many Texans serve in the National Guard as a point of 

honor and pride in serving both the State and, when called, the federal government. 
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Although Texas is proud of the Texas State Guard, it is a volunteer force and many 

Texas will not opt to join it as a substitute for service in the National Guard. 

b. Defendants’ interests on the other side of the ledger cannot outweigh these 

harms. See, e.g., NFIB, 142 S. Ct. at 666 (government’s generic interest in saving 

lives and preventing hospitalizations did not outweigh harms from employee separa-

tions and compliance costs from OSHA vaccine mandate). And Defendants’ alleged 

harms are also dubious. Defendants argued below that they had an interest in requir-

ing the “remarkably effective” COVID-19 vaccines in order to “keep [their] forces 

healthy.” ROA.413-14. But Defendants’ expert health agencies have recently an-

nounced that vaccination status is increasingly not relevant to participation in most 

areas of public life. The CDC’s “COVID-19 prevention recommendations,” for ex-

ample, “no longer differentiate based on a person’s vaccination status.” CDC, Sum-

mary of Guidance for Minimizing the Impact of COVID-19 on Individual Persons, Com-

munities, and Health Care Systems—United States (Aug. 2022), https://perma.cc/

52GZ-EXF2. Instead, the CDC recommends that persons with a recent suspected 

exposure to COVID-19 should mask and test “irrespective of their vaccination sta-

tus.” Id. Likewise, “quarantin[ing] of exposed persons is no longer recommended, 

regardless of vaccination status.” Id.  

Defendants also argued below that an injunction would “impinge upon the mil-

itary’s authority to handle matters of good order and discipline without interference 

from the Judiciary.” ROA.414. But that just assumes Defendants will win on the 

merits. As explained supra, Defendants do not have authority to punish non-federal-

ized Guardsmen. 
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c. The public interest also favors a preliminary injunction. “The public inter-

est is . . . served by maintaining our constitutional structure and maintaining the lib-

erty of individuals to make intensely personal decisions according to their own con-

victions—even, or perhaps particularly, when those decisions frustrate government 

officials.” BST Holdings, 17 F.4th at 618-19. 
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Conclusion 

The Court should reverse the district court’s denial of a preliminary injunction. 
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