
IN THE UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

 
 

HUNTER DOSTER, et al.,  
   
               Plaintiffs-Appellees, 
 
                v. 
 

FRANK KENDALL, et al.,     
             
                    Defendants-Appellants. 
 

 
 
 
 
 

No. 22-3497 
 
 
 
 
 

    
 

DEFENDANTS-APPELLANTS’ OPPOSITION TO  
PLAINTIFFS-APPELLEES’ MOTION TO CONSOLIDATE APPEALS 

 
Plaintiffs-appellees move to consolidate two cases before this Court. One is an 

appeal of a preliminary injunction as to 18 individual Air Force service members (No. 

22-3497). The other is an appeal of a class-certification ruling and class-wide 

preliminary injunction covering approximately 10,000 Air Force service members who 

have requested religious exemptions from the military’s COVID-19 vaccination 

requirement (No. 22-3702). 

The motion should be denied. These two appeals present different issues, and 

the entry of a new, broader preliminary injunction should not delay the government’s 

pursuit of relief from the first preliminary injunction. 
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STATEMENT 

1. On August 24, 2021, the Secretary of Defense directed the military 

departments to ensure that all service members are fully vaccinated against COVID-

19. Sec’y Def. Mem., R. 27-3, PageID# 1561. Shortly thereafter, the Air Force issued 

guidance implementing the Secretary’s directive. Sec’y Air Force Mem., R. 27-7, 

PageID# 1632. As with other vaccination requirements, service members may seek 

medical or religious exemptions and may administratively appeal the denial of a 

religious exemption request. See, e.g., Chapa Decl., R. 27-12, PageID# 1921-25.  

2. Eighteen active-duty and participating reservist members of the Air 

Force challenged the COVID-19 vaccination requirement and the Air Force policies 

implementing it. They moved for a preliminary injunction on the basis of their 

Religious Freedom Restoration Act and First Amendment claims. Mot., R. 13, 

PageID# 578. On March 24, 2022, the district court preliminarily enjoined the 

enforcement of the requirement as to the 18 plaintiffs, forbidding the Air Force from 

“taking any disciplinary or separation measures against the [named] [p]laintiffs … for 

their refusal to get vaccinated for COVID-19 due to their sincerely held religious 

beliefs,” but the court did not prohibit the Air Force from considering plaintiffs’ 

vaccination status in “mak[ing] operational decisions, including deployability 

decisions.” Order, R. 47, PageID# 3201, 3203.  

The government appealed on May 27, see Notice of Appeal, R. 62, 

PageID# 4362, and filed its opening brief on July 25. On August 9, plaintiffs received 
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a 30-day extension, to September 22, of the deadline for their response brief. Under 

the current schedule, the appeal would be fully briefed on October 13. 

3. Meanwhile, plaintiffs had moved to certify a class of all Air Force service 

members who requested a religious exemption from the COVID-19 vaccination 

requirement and sought a class-wide preliminary injunction. Mot., R. 21, 

PageID# 952. On July 14, the district court granted plaintiffs’ motion for class 

certification and entered a class-wide temporary restraining order, prohibiting the Air 

Force “from enforcing the vaccine mandate against any Class Member.” Order, R. 72, 

PageID# 4469. The court also requested supplemental briefing on whether to enter a 

class-wide preliminary injunction. Id.  

On July 27, the district court entered a class-wide preliminary injunction, 

prohibiting the Air Force from taking various actions against the class members—

including “taking, furthering, or continuing any disciplinary or separation measures 

against the members of the Class for their refusal to receive the COVID-19 vaccine”; 

“plac[ing] or continu[ing] active reservists on no points, no pay status for their refusal 

to get vaccinated for COVID-19 due to their sincerely held religious beliefs”; and 

“refus[ing] to accept for commissioning or enlistment any inductee or appointee due 

to their refusal to get vaccinated for COVID-19 due to their sincerely held religious 

beliefs.” Order, R. 77, PageID# 4539-40. The court also purported to allow the Air 

Force to “consider[] vaccination status in making deployment, assignment, and other 

operational decisions.” Id., PageID# 4540.  
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The government appealed the class-wide injunction on August 15, see Notice of 

Appeal, R. 82, PageID# 4566, and filed an emergency motion in district court to stay 

the class-wide injunction the same day, Mot., R. 83, PageID# 4569. On August 19, 

the district court denied the stay motion, but (among other things) purported to 

modify its preliminary injunction in certain respects, for example, making it 

inapplicable to newly enlisted service members or commissioning new officers. Order, 

R. 86, PageID# 5012-14.  

On August 22, the government filed a motion for stay pending appeal in this 

Court. That motion was fully briefed as of August 26 and remains pending.  

ARGUMENT 

The motion to consolidate the two pending appeals should be denied. 

Although the two appeals arise from the same underlying case, they raise different 

issues, and plaintiffs’ motion would further delay resolution of the government’s first 

appeal.  

1. The first appeal concerns the merits of the preliminary injunction that 

the district court issued as to 18 individual plaintiffs, including the threshold 

jurisdictional question whether plaintiffs’ claims are justiciable under Harkness v. 

Secretary of the Navy, 858 F.3d 437 (6th Cir. 2017). In the second appeal, by contrast, 

the primary focus will be on class-certification issues, and the propriety of class-wide 

relief. These issues are wholly absent from the first appeal. 

Case: 22-3497     Document: 22     Filed: 09/08/2022     Page: 4



 

5 

Plaintiffs attempt to minimize the differences between the two appeals by 

observing, at a high level of generality, that they “aris[e] out of the same District 

Court case, on virtually the same record, involving virtually the same facts, and 

involving a significant overlap of legal issues.” Mot. 1. But the issues presented in the 

appeals are entirely different. The district court’s class-wide preliminary injunction 

ruling turned on the court’s class-certification analysis, see Order, R. 72, 

PageID# 4452-66. That analysis is irrelevant to the first appeal, 22-3497, but will be 

the focus of the second appeal, 22-3702.  

Because the two appeals will focus on different issues, consolidation would not 

promote efficiency or otherwise assist the parties or the Court. Cf. Northeast Ohio Coal. 

for Homeless & Serv. Emps. Int’l Union, Loc. 1199 v. Blackwell, 467 F.3d 999, 1005 (6th 

Cir. 2006) (consolidating cases that “present[ed] common questions of law and fact,” 

where intervenor Ohio Attorney General sought to appeal in the defendant Ohio 

Secretary of State’s stead). And to the extent the two appeals involve some 

overlapping merits issues, the resolution of the merits questions in the first appeal will 

control in the second appeal. The overlap of issues is therefore not a reason the first 

appeal must be resolved together with the second appeal. Indeed, the fact that both 

injunctions rest on the same erroneous merits determination weighs against (not in 

favor of) consolidation. The district court’s decision to certify a class and issue a class-

wide injunction compounding the errors in its original injunction should not delay the 

government’s ability to pursue timely relief in its first appeal.  
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2. Consolidating the two appeals could substantially delay the resolution of 

the first appeal, filed months ago and already partially briefed. By delaying the 

resolution of that appeal, plaintiffs would effectively extend the duration of the 

district court’s improper preliminary injunction. 

The government’s opening brief in the first appeal has been on file for over a 

month, and plaintiffs have already obtained a 30-day extension on their response 

brief, which is currently due September 22. By moving to consolidate the two appeals 

just fifteen days before their response brief in the first appeal is due, plaintiffs threaten 

to further delay the resolution of the first appeal. That appeal would be fully briefed 

by October 13 under the current schedule, and plaintiffs nowhere acknowledge the 

adverse impact that consolidating these two appeals would have on the timely 

disposition of the first appeal.  

The Court should reject plaintiffs’ request. The preliminary injunction 

challenged in the first appeal is causing ongoing harm to the Air Force; under that 

injunction, the Air Force cannot implement discipline or separation consistent with 

ordinary military processes against any of the individual plaintiffs. That undermines 

good order and discipline and, by extension, military readiness. See, e.g., Stanley Decl., 

R. 27-11, PageID# 1914-19; see also Orloff v. Willoughby, 345 U.S. 83, 95 (1953). The 

unnecessary delay that plaintiffs seek would thus severely prejudice the government. 

3. The Court should therefore deny the motion to consolidate the two 

appeals and direct plaintiffs to file their response brief in the first appeal on the 
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current schedule. If, however, the Court is inclined to consider the two appeals 

together, it should nevertheless reject plaintiffs’ vague proposal for “a common 

briefing schedule.” Mot. 1. Rather, the Court should set a briefing schedule without 

extensions for the second appeal (where the government’s motion for stay pending 

appeal remains under consideration)—with the government’s brief due 40 days from 

the Court’s order, the response brief due 30 days after that, and the reply brief due 21 

days later—and should set both appeals for argument at the earliest possible date after 

briefing of the second appeal. The Court should further reject any requests by 

plaintiffs for further extensions of time to file their brief in the first appeal, which is 

currently due on September 22. That approach would allow the two appeals to be 

considered in tandem but avoid a needless delay in resolving the first appeal. 
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CONCLUSION 

The motion to consolidate should be denied. 

 
Respectfully submitted, 

 
 

 CHARLES W. SCARBOROUGH 
LOWELL V. STURGILL JR. 
 
 
/s/ Casen B. Ross 

CASEN B. ROSS 
SARAH J. CLARK 
ANNA O. MOHAN 

Attorneys, Appellate Staff 
Civil Division, Room 7533 
U.S. Department of  Justice 
950 Pennsylvania Avenue NW 
Washington, D.C. 20530  

 
Counsel for Defendants-Appellants 

SEPTEMBER 2022  
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Case: 22-3497     Document: 22     Filed: 09/08/2022     Page: 10


