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IN THE UNITED STATES COURT OF APPEALS 

FOR THE SIXTH CIRCUIT 

HUNTER DOSTER, et. al.  : Case Nos. 22-3497; 22-3702 

 Plaintiffs/Appellees  : 

v.      : 

HON. FRANK KENDALL, et. al. : 

 Defendants/Appellants  : 

PLAINTIFFS/APPELLEES MOTION TO SUPPLEMENT THE RECORD 

 Plaintiffs/Appellees, through Counsel, move this Court for an order 

permitting them to supplement the record with a June 2, 2022, Department of 

Defense Inspector General Report, and action thereon by the Secretary of Defense 

on September 2, 2022.  These materials have been filed in the District Court this 

same date at Doc. 91-1, PageID#5042-5045 (and attached hereto).  The above 

captioned appeals involve preliminary injunctions, both for the named 18 

Plaintiffs, and a national class, as well as class certification based on allegations of 

systemic religious discrimination, concerning religious accommodation requests to 

the Department of the Air Force’s COVID-19 vaccination mandate.  Doster v. 

Kendall, --- F.4th ---, 2022 U.S. App. LEXIS 25339 (6th Cir. 2022). 

Among the findings by the Department of Defense, Inspector General, related 

to religious accommodation requests to the COVID-19 vaccination mandate, 

within the Department of Defense, are: 
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  “We found a trend of generalized assessments rather than the individualized 

assessment that is required by Federal law and DoD and Military Service 

policies”; 

 “The denial memorandums we reviewed generally did not reflect an 

individualized analysis, demonstrating that the Senior Military Official 

considered the full range of facts and circumstances relevant to the particular 

religious accommodation request”; 

 “Additionally, the volume and rate at which decisions were made to deny 

requests is concerning. The appeal authorities of the Services we reviewed 

indicated that an average of 50 denials per day were processed over a 90-day 

period. Assuming a 10-hour work day with no breaks or attention to other 

matters, the average review period was about 12 minutes for each package. 

Such a review period seems insufficient to process each request in an 

individualized manner and still perform the duties required of their 

position.” 

These findings are relevant to both the determination of the class issues, and 

the propriety of the District Court’s granting of preliminary injunctive relief to the 

named Plaintiffs and the class.  These findings are also relevant because  

Defendants urge deference to the military, and argue that the military has made 

reasoned decision making in adjudicating religious accommodation requests.  
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Obviously, that the Department of Defense Inspector General has found otherwise 

undermines that argument. 

 Courts have long recognized that they have the authority to permit the 

appellate record to be supplemented when doing so would be in the interest of 

justice. Gibson v. Blackburn, 744 F.2d 403, 405 n.3 (5th Cir. 1984); see also Ross 

v. Kemp, 785 F.2d 1467, 1474 (11th Cir. 1986) (recognizing the court’s “inherent 

equitable authority to enlarge the record and consider material that has not been 

considered by the court below”); Turk v. United States, 429 F.2d 1327, 1329 (8th 

Cir. 1970) (authorizing enlargement of record on appeal with preliminary hearing 

evidence not presented to trial court if it is “in the interest of justice” to do so); 

Gatewood v. United States, 209 F.2d 789, 792 n. 5 (D.C. Cir. 1953) (considering a 

transcript of preliminary proceedings which had not been before trial court because 

it was in interest of both parties and due administration of justice). 

Courts address requests to supplement an appellate record on a case-by- 

case basis. Ross, 785 F.2d at 1474; see also Singleton v. Wulff, 428 U.S. 106, 121 

(1976) (stating the “matter of what questions may be taken up and resolved for the 

first time on appeal is one left primarily to the discretion of the courts of appeals, 

to be exercised on the facts of individual cases.”). 

Factors courts consider when examining a request for supplementation 

include whether the supplemental materials contain information that will illuminate 
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an issue before the court and whether remanding the case to the district court for 

consideration of the additional material would be contrary to both the interests of 

justice and the efficient use of judicial resources. See Vital Pharms., Inc. v. Alfieri, 

23 F.4th 1282, 1288 (11th Cir. 2022) (allowing supplementation because the 

supplemental material illuminated an important issue in the appeal); Teamsters 

Loc. Union No. 117 v. Washington Dep’t of Corr., 789 F.3d 979, 986 (9th Cir. 

2015) (allowing supplementation for the limited purpose of confirming harms 

acknowledged by a party in general terms during discovery and because a remand 

would merely prolong the proceedings); Ross, 785 F.2d at 1475 (discussing the 

factors); see also Gibson, 744 F.2d at 405 n.3 (permitting supplementation because 

remanding the case would unnecessarily prolong proceedings and because the 

evidence confirmed the proper resolution of the case). 

Here, the interests of justice weigh in favor of allowing supplementation. 

The preliminary injunctions at issue in these appeals involve and turn on whether 

there was a systemic discrimination and lack of compliance with federal law.  The 

Department of Defense Inspector General Report that documents this lack of 

compliance is highly relevant to these determinations.  The important issues in 

these cases show that supplementing the record with this pertinent information will 

be helpful to the Court.  

Further, remanding the case for the district court to consider this evidence 
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would not be a good use of judicial resources. The district court already rejected 

the assertions and position of the Defendants that suggested there was not 

widespread and systemic discrimination.  Asking the district court to reach this 

conclusion again with evidence that bolsters the conclusion the court already 

reached would unnecessarily prolong the resolution of this case. Thus, to aid the 

Court in deciding the issues pending in this interlocutory appeal and to preserve 

judicial resources, Plaintiffs request that the record on appeal be supplemented 

with the Department of Defense Inspector General Report.   

In the alternative, Plaintiffs request that the Court take judicial notice of this 

report.  Bailey v. City of Ann Arbor, 860 F.3d 382, 386-87 (6th Cir. 2017); Fed. R. 

Civ. P. 201.   

Respectfully Submitted, 

       /s/Christopher Wiest 
       Christopher Wiest (OH 0077931) 
       25 Town Center Blvd, STE 104 
       Crestview Hills, KY 41017 
       513-257-1895 
       chris@cwiestlaw.com 

Attorney for Appellees 
 

CERTIFICATE OF SERVICE 

 I have served a copy of the foregoing upon all Counsel of record via  
 
CM/ECF, this 14th day of September, 2022. 
       /s/Christopher Wiest 
       Christopher Wiest (OH 077931) 
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IN THE UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF OHIO – Cincinnati Division 

HUNTER DOSTER, et. al.   : Case No.: 1:22-cv-00084 
     
 Plaintiff    : 
 
v.      : 
 
Hon. FRANK KENDALL, et. al.  : 
 
 Defendants    : 
 

PLAINTIFFS’ NOTICE OF FILING INSPECTOR GENERAL REPORT 

 Plaintiffs give notice of their filing of the Department of Defense Inspector General 

Report on Religious Accommodation Processing, authenticated through the declaration of 

Wendy Cox. 

Respectfully submitted, 
 
/s/ Christopher Wiest___________   /s/Aaron Siri____ 
Christopher Wiest (OH 0077931)   Siri Glimstad, LLP 
Chris Wiest, Atty at Law, PLLC   Aaron Siri (admitted PHV) 
25 Town Center Blvd, Suite 104   Elizabeth Brehm (admitted PHV) 
Crestview Hills, KY 41017    Wendy Cox (admitted PHV) 
513/257-1895 (c)     200 Park Avenue, 17th Floor    
859/495-0803 (f)     New York, NY 10166 
chris@cwiestlaw.com     (212) 532-1091 (v) 
       (646) 417-5967 (f) 
/s/Thomas Bruns     aaron@sirillp.com 
Thomas Bruns (OH 0051212) 
Bruns Connell Vollmar Armstrong LLC 
4555 Lake Forest Drive, Suite 330 
Cincinnati, OH 45242 
tbruns@bcvalaw.com 
513-312-9890 
Attorneys for Plaintiffs 

CERTIFICATE OF SERVICE 
 
 I certify that I have served a copy of the foregoing by CM/ECF, this 14 day of 
September, 2022. 
        /s/ Christopher Wiest___________ 
        Christopher Wiest (OH 0077931) 
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IN THE UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF OHIO – Cincinnati Division

HUNTER DOSTER, et. al.   : Case No.: 1:22-cv-00084 
     

Plaintiff    : 

v.      : 

Hon. FRANK KENDALL, et. al.  : 

 Defendants    : 

DECLARATION OF WENDY COX

Pursuant to 28 U.S.C. §1746, the undersigned, Wendy Cox, makes the following declaration, 

under penalty of perjury under the laws of the United States of America, that the facts contained 

herein are true and correct to the best of my knowledge and belief and that such facts are made 

based on my personal knowledge: 

1. Attached are exhibits, which are true and accurate copies of: 

a. Memorandum for Under Secretary of Defense for Personnel and Readiness 

dated September 2, 2022; and an

b. Information Memo for the Secretary of Defense dated June 2, 2022. 

Pursuant to 28 U.S.C. §1746, I declare under penalties of perjury under the laws of the United 

States of America that the foregoing Declaration is true and correct to the best of my knowledge 

and belief and that such facts are made based on my personal knowledge.

Executed on September 13, 2022.          
       ____________________________________ 
         Wendy Cox

  
__________________________________________ __

Wennnnnnnnnnnnnnnnnnnnnnnnnnnnnnndddyddddddddddddddddddddddddd  Cox
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