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STATEMENT OF JURISDICTION 

The jurisdictional statement in the opening brief is not complete and 

correct.  Plaintiff invoked the district court’s jurisdiction under 5 U.S.C. 

§ 702 et seq. and 28 U.S.C. § 1331.  Dkt. No. 9, at 6.  The district court 

entered final judgment on March 1, 2022.  Dkt. No. 38.  Plaintiff filed a 

timely notice of appeal on May 2, 2022.  Dkt. No. 42.  This Court has 

appellate jurisdiction under 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUE 

To prevent the spread of COVID-19, the Centers for Disease Control 

and Prevention (CDC) issued an order that generally required people to 

wear masks when traveling on public transportation and at 

transportation hubs.  This mask order is not currently in effect because 

it was vacated on statutory-authority grounds in a decision that is on 

review before the Eleventh Circuit.  See Health Freedom Def. Fund, Inc. 

v. Biden, No. 22-11287 (11th Cir.); cf. Wall v. CDC, No. 21-975, 2022 WL 

1619516 (M.D. Fla. Apr. 29, 2022) (rejecting the Health Freedom court’s 

reasoning), appeal pending, No. 22-11532 (11th Cir.). 

The plaintiff in this case, who is proceeding pro se, is a rideshare 

driver who alleged that the mask order violated his First Amendment 
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rights to free exercise of religion and free speech by preventing him 

from picking up unmasked passengers.  The question presented is 

whether the district court correctly dismissed plaintiff’s complaint for 

failure to state a claim. 

PERTINENT STATUTES 

Pertinent statutes are reproduced in the addendum to this brief. 

STATEMENT OF THE CASE 

A. Statutory Background 

Section 361(a) of the Public Health Service Act authorizes the 

Secretary of Health and Human Services (HHS) to “make and enforce 

such regulations as in his judgment are necessary to prevent the 

introduction, transmission, or spread of communicable diseases from 

foreign countries into the States or possessions, or from one State or 

possession into any other State or possession.”  42 U.S.C. § 264(a).  In 

making and enforcing such regulations, the Secretary may provide for 

“such inspection, fumigation, disinfection, sanitation, pest 

extermination, destruction of animals or articles found to be so infected 

or contaminated as to be sources of dangerous infection to human 
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beings, and other measures, as in his judgment may be necessary.”  Id.1  

The Secretary has delegated enforcement authority to the CDC, a 

division of HHS.  See, e.g., 42 C.F.R. § 70.2. 

B. The CDC’s Transportation Mask Order 

The CDC order at issue here generally required people to wear 

masks over the mouth and nose when traveling on conveyances (such as 

airplanes, trains, buses, and rideshares) into or within the United 

States and at transportation hubs (such as airports, train stations, and 

bus terminals).  Requirement for Persons to Wear Masks While on 

Conveyances and at Transportation Hubs, 86 Fed. Reg. 8025, 8026-27 

(Feb. 3, 2021).  The order exempted children under age 2 and anyone 

with a disability who could not safely wear a mask.  Id. at 8027.  The 

mask requirement did not apply to “[p]rivate conveyances operated 

solely for personal, non-commercial use.”  Id. at 8028. 

In issuing the order, the CDC explained that wearing a mask is “one 

of the most effective strategies available for reducing COVID-19 

 
1 The statute originally assigned authority to the Surgeon General, 

but these statutory powers and functions were later transferred to the 
Secretary of Health, Education, and Welfare, now the HHS Secretary.  
See Reorganization Plan No. 3 of 1966, 31 Fed. Reg. 8855 (June 25, 
1966), reprinted in 80 Stat. 1610 (1966); see also 20 U.S.C. § 3508(b). 
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transmission.”  86 Fed. Reg. at 8026.  Because the virus is often 

transmitted through airborne droplets “produced when an infected 

person coughs, sneezes, or talks,” masks provide a barrier that blocks 

uninfected people from breathing in the virus and infected people from 

spreading the virus to others.  Id. at 8028.  This source control is 

especially important “for asymptomatic or pre-symptomatic infected 

wearers who feel well and may be unaware of their infectiousness” but 

by some estimates account for more than half of all transmissions.  Id.  

The CDC further described the particular reasons for requiring 

masks on conveyances like rideshare vehicles where “[s]ocial distancing 

may be difficult if not impossible” and where people are “in close contact 

with others, often for prolonged periods.”  86 Fed. Reg. at 8029.  

Scientific data demonstrated that the risk of COVID-19 transmission 

increases “the more closely an infected person interacts with others and 

the longer those interactions.”  Id. at 8028.  “[G]iven how interconnected 

most transportation systems are across the nation and the world,” 

localized cases could rapidly grow “into interstate and international 

transmission when infected persons travel on non-personal conveyances 

without wearing a mask.”  Id. at 8029. 
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C. Prior Proceedings 

Plaintiff, who works as a rideshare driver for Uber and Lyft, alleged 

that the CDC’s transportation mask order violated his First 

Amendment rights.  He alleged that the order interfered with his 

religious observance of the teachings of the biblical Good Samaritan and 

with his right to free speech by requiring him to decline rides to 

unmasked passengers.  Dkt. No. 9, at 8-9.   

The district court denied plaintiff’s motion for a temporary 

restraining order or preliminary injunction, concluding that he was 

unlikely to succeed on the merits.  See Dkt. No. 28.  The court first 

concluded that plaintiff was unlikely to succeed on his free-exercise 

claim.  Id. at 11.  The court expressed doubt that the CDC’s mask order 

interfered with plaintiff’s religious beliefs because, even if his faith 

required “him to pick up passengers regardless of whether they [were] 

wearing a mask,” he was free to “pick[] up maskless passengers without 

charging them.”  Id. at 7.  Assuming such an interference, the court 

explained that rational-basis review applied because the CDC’s order 

was a “neutral” and “generally applicable” public-health measure whose 

effects did not “fall[] disproportionately on religious observers.”  Id. at 9.  
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The court concluded that “requiring that people wear masks” in the 

confined space of a conveyance like a rideshare vehicle was “a rational 

way” to further the legitimate government interest in “[r]educing 

transmission rates” of the highly transmissible and deadly COVID-19 

virus.  Id. at 10. 

The court next concluded that plaintiff was unlikely to succeed on his 

free-speech claim.  Dkt. No. 28, at 12.  The court reasoned that “[g]iving 

rides to maskless passengers” is conduct, not speech.  Id. at 11.  The 

court also concluded that the result would not change if the First 

Amendment were implicated because any “incidental restriction on 

speech” from requiring masks was “not greater than necessary” to 

further the important government interest in “[s]lowing transmission of 

COVID-19.”  Id. at 12. 

The district court subsequently dismissed plaintiff’s complaint for 

failure to state a claim and entered judgment for the federal 

government.  See Dkt. Nos. 37, 38.  The court adhered to its earlier 

reasoning on plaintiff’s free-exercise and free-speech claims.  Dkt. No. 

37, at 2.  Noting that “[m]ore than 78 million Americans ha[d] been 

infected” and “[m]ore than 945,000 Americans ha[d] died from COVID-
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19” at the time of ruling, the court explained that “stemming the spread 

of COVID-19 remain[ed] a legitimate government interest.”  Id.  The 

court rejected plaintiff’s contention that the mask order was irrational 

because the CDC could have issued the order earlier or made other 

treatments available.  See id. at 3. 

The court reiterated that the CDC’s order regulated “conduct, not 

speech,” but also considered the result “if speech [were] at issue.”  Dkt. 

No. 37, at 3.  The court determined that plaintiff’s conduct was at most 

entitled to protection as commercial speech because “[a] rideshare 

pickup is a proposal for a commercial transaction” where there is “an 

economic motivation for picking up maskless passengers on the job.”  Id.  

The court held that the CDC’s order satisfied the applicable level of 

scrutiny because “[t]he government’s interest in preventing 

transmission of COVID-19 [was] substantial, and a rule that 

decrease[d] the likelihood of spread on public transportation materially 

advance[d] that interest.”  Id. at 4. 

Accordingly, the court concluded that the complaint did “not state a 

claim for relief because the challenged policy [was] neutral and 

generally applicable, not irrational, and [did] not burden speech.”  Dkt. 
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No. 37, at 5.  The court dismissed the action with prejudice because 

amendment would be futile.  Id.  

SUMMARY OF ARGUMENT 

The CDC order at issue here was a public-health measure that 

generally required people to wear masks on public transportation, 

including rideshares, and in transportation hubs to prevent 

transmission of COVID-19.  The order applied across transportation 

settings where COVID-19 had a “specific tendency to spread at high 

rates” in order to address “one of the greatest threats to the operational 

viability of the transportation system and the lives of those on it seen in 

decades.”  Corbett v. Transportation Sec. Admin., 19 F.4th 478, 480, 488 

(D.C. Cir. 2021).  As noted above (supra p. 1), the CDC order is not 

currently in effect because it was vacated on statutory-authority 

grounds in a district court decision that is now on review in the 

Eleventh Circuit. 

The plaintiff in this case, who is acting pro se, is a rideshare driver 

who alleged that the mask order violated his right to free exercise of 

religion and his right to free speech by preventing him from picking up 

unmasked passengers.  The district court correctly dismissed the 
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complaint for failure to state a claim.  As the district court explained, 

any burden on plaintiff’s religious exercise was an incidental effect of an 

evenhanded public-health regulation.  Such neutral and generally 

applicable actions are subject to rational-basis review, and the CDC’s 

requirement to wear masks in the confined space of a rideshare vehicle 

and other public transportation was an eminently reasonable way to 

stem the spread of COVID-19. 

The district court also correctly held that the CDC’s mask order 

regulated conduct with no significant expressive element.  Plaintiff’s act 

of picking up passengers in the course of his job did not implicate free 

speech protections.  And even assuming that plaintiff’s conduct could be 

conceived as sufficiently communicative or as commercial speech, the 

CDC’s order was justified because it affected no more speech than 

necessary to advance the government’s paramount interest in 

protecting the public health from the destructive effects of COVID-19. 

Plaintiff’s remaining issues were not raised below or addressed by 

the district court and are thus not properly before this Court.  The 

district court’s dismissal of the complaint should be affirmed. 
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STANDARD OF REVIEW 

This Court reviews de novo the district court’s decision to dismiss the 

complaint for failure to state a claim.  Help At Home Inc. v. Medical 

Capital, LLC, 260 F.3d 748, 752 (7th Cir. 2001). 

ARGUMENT 

I. The District Court Correctly Dismissed Plaintiff’s Complaint 
For Failure To State A Claim 

A. The Transportation Mask Order Did Not Violate 
Plaintiff’s Right To Free Exercise Of Religion 

The First Amendment right to free exercise of religion is not offended 

by neutral regulations of general applicability like the transportation 

mask order.  See Employment Div., Dep’t of Human Res. of Or. v. Smith, 

494 U.S. 872, 879 (1990).  This principle foreclosed plaintiff’s free-

exercise claim. 

1.  As an initial matter, the district court correctly noted that it was 

difficult to see how the mask order imposed any burden, let alone a 

substantial burden, on plaintiff’s exercise of religion.  See Dkt. No. 28, 

at 7.  Plaintiff did not object to wearing a mask himself.  Rather, based 

on the parable of the Good Samaritan—in which a stranger tended to a 

man who had been beaten by robbers and stripped of his clothing—

plaintiff objected to leaving people in need “on the side of the road.”  
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Dkt. No. 9, at 8-9.  But the CDC’s order did not obligate him to do so.  If 

prospective passengers had no mask and did not qualify for an 

exemption, plaintiff could provide them with masks (which were readily 

available at little to no cost).  And if a passenger refused to wear a 

mask, the CDC’s order did not prevent plaintiff from offering a free ride 

outside the rideshare app.  See 86 Fed. Reg. at 8028 (excepting 

“[p]rivate conveyances operated solely for personal, non-commercial 

use”).  The availability of these alternatives that accommodated 

plaintiff’s religious practice undermined his free-exercise claim.  See 

Tony & Susan Alamo Found. v. Secretary of Labor, 471 U.S. 290, 303-05 

(1985) (rejecting claim that statute interfered with religious prohibition 

on receiving cash wages where statute allowed for voluntary return of 

any cash wages received). 

In any event, even assuming that there was some “incidental effect” 

on plaintiff’s exercise of religion, the transportation mask order was a 

“neutral law[] of general applicability” with which he had to comply.  St. 

John’s United Church of Christ v. City of Chicago, 502 F.3d 616, 631 

(7th Cir. 2007).  The order was a public-health measure that generally 

required people to wear masks while traveling on public transportation 
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and at transportation hubs to curb the spread of COVID-19.  On its 

face, the order made no “refer[ence] to any religious practice” and did 

not target religion.  Dkt. No. 28, at 8.  Its terms and history of 

enactment reflected a public-health agency’s action to control the 

spread of a dangerous virus, with no indicia of “animosity toward 

religion.”  Id.  And the order’s requirements were consistent and 

comprehensive across the transportation settings where COVID-19’s 

“specific tendency to spread at high rates” was well documented.  

Corbett v. Transportation Sec. Admin., 19 F.4th 478, 488 (D.C. Cir. 

2021).  In short, the mask order was precisely the sort of permissible 

“health and safety regulation” aimed at preventing “socially harmful 

conduct.”  Smith, 494 U.S. at 885, 889. 

Nor did the CDC’s order have any characteristics that would trigger 

strict scrutiny.  The order was not “gerrymander[ed]” such that “almost 

the only conduct subject to” regulation was plaintiff’s “religious 

exercise.”  Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 

508 U.S. 520, 535-36 (1993).  The order applied not just to roadside 

pickups like rideshares, but to various forms of transportation—

including airplanes, trains, subways, buses, and ships—and 
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transportation hubs where people have close contact with others in 

enclosed spaces for extended periods.  86 Fed. Reg. at 8026.  While the 

order set forth exceptions consonant with the goal of reducing 

transmission, it did not provide a formal mechanism for agency officials 

in their discretion to grant individualized exemptions.  See Fulton v. 

City of Philadelphia, 141 S. Ct. 1868, 1877, 1879 (2021).  And this case 

did not present a “hybrid situation” in which the challenged action 

restricted “the communication of religious beliefs.”  Smith, 494 U.S. at 

882.  There was no basis to conclude that the mask order subjected 

plaintiff’s religious conduct to differential treatment. 

2.  Plaintiff applies the wrong standard in contending (Br. 37) that 

the mask order was not “the least restrictive method to fight COVID-

19.”  The proper question is whether the order was “rationally related to 

a valid government purpose.”  Illinois Bible Colls. Ass’n v. Anderson, 

870 F.3d 631, 639 (7th Cir. 2017).  And it easily satisfied that standard. 

The Supreme Court has recognized “[s]temming the spread of 

COVID-19” as not only a legitimate interest, but “unquestionably a 

compelling interest.”  Roman Catholic Diocese of Brooklyn v. Cuomo, 

141 S. Ct. 63, 67 (2020) (per curiam).  Requiring masks in rideshare 
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vehicles and other public transportation was an eminently rational way 

to advance that interest.  Citing studies analyzing the effects of 

masking on infection and mortality rates, the CDC explained that 

wearing a mask is “one of the most effective strategies available for 

reducing COVID-19 transmission,” particularly given that 

“asymptomatic or pre-symptomatic infected wearers who feel well and 

may be unaware of their infectiousness” account for more than half of 

all transmissions by some estimates.  86 Fed. Reg. at 8028-29.  The 

CDC described the significant exposure risk when people sit close 

together in the confined space of a multi-person conveyance, sometimes 

for long periods.  See id. at 8029; cf. Competitive Enter. Inst. v. U.S. 

Dep’t of Transp., 863 F.3d 911, 919 (D.C. Cir. 2017) (crediting agency’s 

explanation in the context of e-cigarette vapor that airline passengers 

have little ability to protect themselves due to “the involuntary nature 

of secondhand exposure” (quotation marks omitted)). 

There is no plausible contention that the mask requirement was 

irrational.  Plaintiff asserts (Br. 9) that masks are ineffective because 

“COVID-19 is transmitted through airborne aerosols, and not saliva 

droplets.”  But ample evidence supported the CDC’s conclusion that 
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masks reduce the transmission of COVID-19, which occurs “mainly 

through respiratory droplets produced when an infected person coughs, 

sneezes, or talks.”  86 Fed. Reg. at 8028.  The agency cited studies 

finding that masks protect against transmission by droplets and 

aerosols alike.  See, e.g., id. at 8028 n.16.  In fact, plaintiff relies (Br. 20, 

25) on an April 2022 article that supports, rather than undermines, 

that conclusion.  The article notes that “indoor masking” is a “key 

measure[] that can prevent airborne spread of the [COVID-19] virus,” 

which was the very reason that experts were critical of the World 

Health Organization for its failure to earlier acknowledge aerosol 

transmission.  Dyani Lewis, Why the WHO took two years to say COVID 

is airborne, Nature (Apr. 6, 2022), https://perma.cc/7V3T-M94W. 

The other sources identified by plaintiff (Br. 25) do not undercut the 

rational basis for the mask order.  The fact that a former Food and Drug 

Administration official questioned the efficacy of a particular type of 

mask—namely, cloth masks—while touting higher quality masks, see 

Dkt. No. 34, at 21-22, did not cast doubt on the reasonableness of the 

CDC’s order as a means to combat COVID-19 spread.  And the Penn 

Medicine blog post that plaintiff cites notes differences between 
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aerosolized particles and respiratory droplets, see COVID-19: Droplet or 

Airborne Transmission? Penn Medicine Epidemiologists Issue 

Statement, Penn Med. Physician Blog (Aug. 2, 2020), 

https://perma.cc/L7VJ-8YV9, but does not speak to whether masks are a 

viable protective option. 

Plaintiff does not advance his argument by positing a hypothetical 

(Br. 30) in which he picked up two riders (who had to be masked) while 

plaintiff’s own spouse and son were in the car (who, in his view, did not 

need to be masked).  That scenario should not arise because the 

rideshare companies that hire plaintiff expressly provide that “no one 

other than the requesting rider and the rider’s guests are permitted in 

the vehicle.”  Can I bring someone with me while I’m online?, Uber, 

https://perma.cc/F69V-RQ3K?view-mode=client-side&type=image; Brett 

Helling, Lyft Deactivation: 18 Reasons for Deactivation, Ridester, 

https://perma.cc/65NK-4AUW (explaining that “it is against Lyft’s 

policy to have a friend or family member” in the car during a ride).  And 

even putting aside the rideshare policies, the CDC’s order itself would 

have required that all passengers wear a mask in plaintiff’s 

hypothetical because he would not be operating his vehicle “solely for 
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personal, non-commercial use,” 86 Fed. Reg. at 8028, when transporting 

passengers for a fee. 

Plaintiff also suggests (Br. 22) that the CDC order’s exemption of 

vehicles used for personal, non-commercial use was irrational.  But 

providing rides to strangers would almost invariably involve more 

points of contact than providing rides to friends and family.  As groups 

of passengers cycle through the car, the rideshare driver would increase 

the opportunities for exposure.  And if drivers or passengers became 

infected, they could travel or “interact with others traveling between 

states or territories or internationally” and threaten to turn local cases 

“into interstate and international transmission.”  86 Fed. Reg. at 8029. 

As the district court correctly explained, plaintiff’s identification of 

other possible ways to address COVID-19 did not render irrational the 

CDC’s choice to implement the mask order.  Dkt. No. 37, at 3.  Several 

of plaintiff’s suggestions, such as “curbing consumption of sugar, 

alcohol, and other substances” and “increas[ing] intake of vitamin[s]” 

(Br. 32-33), relate to strengthening the immune system to fight 

infection rather than preventing infection in the first place.  And the 

CDC’s findings showed that handwashing alone does not prevent the 
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spread of an airborne pathogen.  See 86 Fed. Reg. at 8028-29.  Even 

assuming for the sake of argument that these alternatives were 

workable, plaintiff did not meet his burden of negating “every 

conceivable basis” that supported issuing a mask order to prevent 

exhaling viral particles into shared airspaces.  Lehnhausen v. Lake 

Shore Auto Parts Co., 410 U.S. 356, 364 (1973) (quoting Madden v. 

Kentucky, 309 U.S. 83, 88 (1940)). 

B. The Transportation Mask Order Did Not Violate 
Plaintiff’s Right To Free Speech 

The district court correctly rejected plaintiff’s claim that the 

transportation mask order violated plaintiff’s First Amendment right to 

free speech.  As the court explained, the CDC order regulated conduct 

without a significant expressive element, and it thus did not implicate 

the First Amendment.  But even assuming that speech was implicated, 

any minimal intrusion was outweighed by the interest in curbing the 

spread of the virus on public transportation. 

1.  The district court properly held that the CDC’s public-health 

measure regulated “conduct, not speech.”  Dkt. No. 37, at 2.  As relevant 

here, the order made masking a condition of commercial rideshare 

travel in order to stem the spread of COVID-19.  86 Fed. Reg. at 8026.  
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Rideshare drivers had to use best efforts to ensure that passengers were 

wearing a mask when they entered the car and throughout the duration 

of the ride.  Id.  The order thus regulated what a driver could do, not 

what a driver could say, and did not impede “the free and robust 

exchange of ideas” at the core of the First Amendment.  Miller v. 

California, 413 U.S. 15, 34 (1973). 

Plaintiff nonetheless contends (Br. 38) that restricting his “choice to 

pick up [a] rider, or deny to pick up the rider for any reason” infringed 

the right to free speech.  But First Amendment protection extends “only 

to conduct that is inherently expressive.”  Rumsfeld v. Forum for Acad. 

& Institutional Rights, Inc., 547 U.S. 47, 66 (2006).  Plaintiff’s act of 

picking up passengers in the course of his job fell short, and that act is a 

far cry from protected expression like wearing black armbands to 

protest American involvement in the Vietnam War, see Tinker v. Des 

Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 505 (1969), and burning 

an American flag to demonstrate opposition to government policy, see 

Texas v. Johnson, 491 U.S. 397, 406 (1989). 

Unlike armband-wearing or flag-burning, passenger pickup does not 

“comprehensively communicate its own message without additional 
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speech.”  Tagami v. City of Chicago, 875 F.3d 375, 378 (7th Cir. 2017).  

Plaintiff did not allege that he intended to communicate an idea by 

engaging in the act of picking up unmasked passengers.  Granting 

protection to conduct that is not itself communicative would allow “an 

apparently limitless variety of conduct [to] be labeled speech.”  United 

States v. O’Brien, 391 U.S. 367, 376 (1968) (quotation marks omitted). 

Even if plaintiff could claim the intent to communicate a message, 

the result would be the same because there was no likelihood that “the 

message would be understood by those who viewed it.”  Johnson, 491 

U.S. at 404 (quoting Spence v. Washington, 418 U.S. 405, 410-11 

(1974)).  Rideshare is by its nature a commercial transaction initiated 

by paying customers who request a ride.  See Dkt. No. 37, at 3.  There 

was no basis to conclude that an onlooker who saw plaintiff give a ride 

to an unmasked passenger would readily understand that conduct as an 

expressive gesture.  Picking up rideshare passengers stands in sharp 

contrast to conduct like burning a flag at a protest rally whose “overtly 

political nature” would be “overwhelmingly apparent” to observers.  Id. 

at 406. 

Case: 22-1776      Document: 30            Filed: 09/12/2022      Pages: 39



21 
 

Moreover, plaintiff’s free-speech challenge fails even assuming that 

“the alleged communicative element in [plaintiff’s] conduct [was] 

sufficient to bring into play the First Amendment.”  O’Brien, 391 U.S. at 

376.  Government regulation is justified so long as “the incidental 

restriction on alleged First Amendment freedoms is no greater than is 

essential” to further “an important or substantial governmental 

interest” that is “unrelated to the suppression of free expression.”  Id. at 

377; cf. Sorrell v. IMS Health Inc., 564 U.S. 552, 567 (2011) (“[T]he First 

Amendment does not prevent restrictions directed at commerce or 

conduct from imposing incidental burdens on speech.”). 

Courts have recognized the government’s paramount interest in 

controlling a virus that has devastated the national economy and taken 

the lives of more than a million Americans.  Roman Catholic Diocese of 

Brooklyn, 141 S. Ct. at 67.  Consistent with its public-health aim, the 

mask order targeted non-expressive conduct that would contribute to 

the spread of COVID-19.  And any presumed burden was no greater 

than necessary to achieve that goal.  Indeed, as the district court 

explained, “[i]f, as [plaintiff] argues, the conduct (refusing rides for 

maskless passengers) is the speech, then the government can only 
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burden speech less by allowing maskless rideshares, which would do 

nothing to slow transmission.”  Dkt. No. 28, at 12.  The CDC’s order was 

a non-speech-related regulation consistent with the First Amendment. 

2.  Plaintiff’s free-speech claim is also untenable even if his 

acceptance of rideshare passengers could be conceived as a form of 

speech.  At most, plaintiff’s conduct would qualify as commercial 

speech, which the government was permitted to regulate in these 

circumstances. 

The alleged speech at issue here has all the hallmarks of commercial 

speech, which at its core is “speech that proposes a commercial 

transaction.”  Jordan v. Jewel Food Stores, Inc., 743 F.3d 509, 516 (7th 

Cir. 2014) (quoting Board of Trs. of the State Univ. of N.Y. v. Fox, 492 

U.S. 469, 482 (1989)).  In a rideshare arrangement, users pay a fee in 

exchange for the service of receiving a ride.  See Dkt. No. 37, at 3.  

Drivers are paid by rideshare companies for agreeing to transport riders 

to their desired destinations.  Plaintiff described his own work as 

“conduct[ing] business activities by providing business services in [the] 

transportation field.”  Dkt. No. 9, at 52.  The pickup is an integral part 
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of the commercial transaction because it constitutes acceptance of the 

requested service for which the rider is charged a fare. 

Plaintiff does not appear to dispute the conclusion that he engaged in 

(at most) commercial speech.  Plaintiff misses the point in focusing on 

(Br. 37-39) the mechanics of a rider’s payment and the grounds on 

which a driver can deny a ride.  Drivers have a contractual relationship 

with rideshare companies pursuant to which they are paid for 

conducting rides.  See Dkt. No. 9, at 53.  That drivers may receive a 

payment if they cancel a ride because the prospective passenger is 

unmasked (Br. 39) does not mean that they lack any “economic 

motivation” to pick up such passengers, Dkt. No. 37, at 3, particularly 

when tips are part of a driver’s income.  Passenger pickup is one 

component of a broader commercial transaction. 

Due to “its subordinate position in the scale of First Amendment 

values,” commercial speech enjoys “a limited measure of protection.”  

Ohralik v. Ohio State Bar Ass’n, 436 U.S. 447, 456 (1978).  Regulations 

that are “narrowly drawn” and that “directly and materially advance[]” 

a substantial government interest are permissible.  Florida Bar v. Went 
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For It, Inc., 515 U.S. 618, 624 (1995) (quoting Central Hudson Gas & 

Elec. Corp. v. Public Serv. Comm’n of N.Y., 447 U.S. 557, 565 (1980)). 

The mask order was sufficiently tailored and did “not burden 

substantially more speech than [was] necessary to further the 

government’s legitimate interests.”  Fox, 492 U.S. at 478 (quotation 

marks omitted).  As the district court observed, the order “burden[ed] 

only [plaintiff’s] ability to engage in a particular type of commercial 

transaction” that would contribute to the spread of COVID-19.  Dkt. No. 

37, at 4.  And “a rule that decrease[d] the likelihood of spread on public 

transportation materially advance[d]” the government’s interest in 

protecting the public health against disease.  Id. 

C. Dismissal With Prejudice Was Appropriate 

The district court correctly dismissed plaintiff’s complaint with 

prejudice.  Dkt. No. 37, at 5.  Noting that plaintiff “thoroughly 

explained his position through his briefs, but no plausible claim for 

relief [was] apparent from his filings,” the court determined that 

“amendment would be futile.”  Id. 

That determination was not an abuse of the district court’s 

discretion.  See Chaidez v. Ford Motor Co., 937 F.3d 998, 1008 (7th Cir. 
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2019).  Regardless of how plaintiff might attempt to recast his 

arguments, his First Amendment claims are doomed to fail.  Indeed, the 

bases on which plaintiff seeks discovery would have no bearing on the 

fit between the mask order and the government’s interest in stemming 

the spread of COVID-19.  He would like to show (Br. 28) that “COVID-

19 does not transmit through viral droplets,” but none of his cited 

sources supports that view.  And even if he were correct (Br. 29, 34) 

that “COVID-19 primarily transmits through viral airborne particles,” 

the CDC still had a valid basis for its order because scientific evidence 

demonstrated that masks are effective at preventing this means of 

transmission, see, e.g., 86 Fed. Reg. at 8028 n.16.  To the extent plaintiff 

suggests (Br. 35-36) that the mask order was no longer necessary 

because pandemic-related conditions had evolved, the “proper 

procedure” was to direct that grievance not to the courts, but to “the 

agency itself,” Auer v. Robbins, 519 U.S. 452, 459 (1997). 

II. Plaintiff’s Other Issues Are Not Properly Before This Court 

The remaining issues that plaintiff attempts to raise are not properly 

before this Court. 
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For example, plaintiff’s list of issues presented on appeal includes 

(Br. 15) the question “[w]hether the district court erred in denying [a] 

temporary restraining order.”  But plaintiff did not appeal from the 

district court’s denial of preliminary injunctive relief, and he cannot 

raise such issues after the entry of final judgment.  See University of 

Texas v. Camenisch, 451 U.S. 390, 395 (1981) (“The purpose of a 

preliminary injunction is merely to preserve the relative positions of the 

parties until a trial on the merits can be held.”). 

Other issues that plaintiff seeks to raise on appeal were waived by 

his failure to raise them in district court.  See Freeland v. Enodis Corp., 

540 F.3d 721, 731 (7th Cir. 2008) (“In general, arguments not raised 

before the district court are waived.”).  For example, he argues (Br. 22-

24) that the transportation mask order was an unconstitutional bill of 

attainder, but he did not raise that claim below.  Likewise, plaintiff 

cannot argue for the first time on appeal (Br. 24-33) that the mask 

order exceeded the CDC’s statutory authority or was arbitrary and 

capricious.  Although the introduction to plaintiff’s complaint contained 

passing references to those issues (as well as several others), Dkt. No. 9, 

at 2, the only claims asserted were the allegations that the mask order 
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violated the First Amendment, id. at 20-21.  Accordingly, the 

government’s briefing in district court addressed only the First 

Amendment claims, see Dkt. Nos. 32, 36, and the district court’s 

decision likewise addressed only those claims, see Dkt. No. 37. 

CONCLUSION 

For the foregoing reasons, the judgment of the district court should 

be affirmed. 
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42 U.S.C. § 264(a) 

§ 264. Regulations to control communicable diseases 

 (a) PROMULGATION AND ENFORCEMENT BY SURGEON GENERAL 

 The Surgeon General, with the approval of the Secretary, is 
authorized to make and enforce such regulations as in his judgment are 
necessary to prevent the introduction, transmission, or spread of 
communicable diseases from foreign countries into the States or 
possessions, or from one State or possession into any other State or 
possession. For purposes of carrying out and enforcing such regulations, 
the Surgeon General may provide for such inspection, fumigation, 
disinfection, sanitation, pest extermination, destruction of animals or 
articles found to be so infected or contaminated as to be sources of 
dangerous infection to human beings, and other measures, as in his 
judgment may be necessary. 

 . . . 
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