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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 

MISSOULA DIVISION 

MONTANA MEDICAL 

ASSOCIATION, et al., 

  Plaintiffs, 

 and 

MONTANA NURSES 

ASSOCIATION, 

  Plaintiff-Intervenors, 

 v. 

AUSTIN KNUDSEN, et al., 

  Defendants. 

CV 21-108-M-DWM 

 

 

 

BRIEF IN SUPPORT OF 

PLAINTIFFS AND PLAINTIFF-

INTERVENOR’S JOINT MOTION IN 

LIMINE TO EXCLUDE IMPROPER 

EXPERT OPINIONS 

 

Plaintiffs and Plaintiff-Intervenor respectfully file this brief in support of 

their Motion in Limine to Exclude Improper Expert Opinions.  As detailed below, 

Defendants should be precluded, in limine, from offering any expert opinions 
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outside of the initial expert reports of Jayanta Bhattacharya, M.D., Ph.D. and Ram 

Duriseti, M.D., Ph.D.   

DISCUSSION 

 This Court should limit Defendants to the expert opinions contained in the 

July 15, 2022 reports of Dr. Bhattacharya and Dr. Duriseti.  Defendants did not 

provide any rebuttal reports and any opinions outside of their initial reports are 

improper and untimely. 

Pursuant to stipulation of the Parties, the deadline for simultaneous 

disclosure of all experts was extended to July 15, 2022.  Found. Decl. Mahe ¶ 2, 

Aug. 31, 2022 (“Decl. Mahe”).  This Court ordered rebuttal opinions to be 

disclosed within thirty (30) days of the expert disclosure.  (Doc. 77 at ¶ 13); Fed. 

R. Civ. P. 26(a)(2)(D)(ii).  On July 15, 2022, Plaintiffs provided their Expert 

Disclosure—disclosing three retained expert witnesses, along with their reports, 

and six Rule 26(a)(2)(C) hybrid fact/expert witnesses.  Decl. Mahe ¶ 3, Ex. 1: Pls.’ 

Expert Disclosure, July 15, 2022.  That same day, Defendants identified two expert 

witnesses by providing three expert witness reports— two expert reports of Jayanta 

Bhattacharya, M.D., Ph.D. (original and corrected) and one expert report of Ram 

Duriseti, M.D., Ph.D.  Decl. Mahe ¶ 4.  See also Doc. 86-5 (Bhattacharya 

“Corrected” Report) and Doc. 86-6 (Duriseti Report).  Defendants did not provide 

any expert disclosure pleading and did not disclose any Rule 26(a)(2)(C) hybrid 
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expert witnesses.  Decl. Mahe ¶¶ 4-5.  Pursuant to this Court’s Order and Federal 

Rule of Civil Procedure 26(a)(2)(D)(ii), rebuttal reports were due on August 15, 

2022.  Plaintiffs provided rebuttal reports on August 15, 2022.  Decl. Mahe ¶ 6. 

Defendants did not disclose any rebuttal experts or opinions on that date.  Decl. 

Mahe ¶ 7. 

During the depositions of Dr. Bhattacharya and Dr. Duriseti on August 17, 

2022, Defendants attempted to inject undisclosed opinions into the doctors’ 

depositions.  During Dr. Bhattacharya’s deposition, counsel for Defendants 

attempted to elicit a string of improper rebuttal testimony, aimed at expanding 

upon the opinions in Dr. Bhattacharya’s July 15th report.  Decl. Mahe ¶ 8, Ex. 2: 

Dep. Jayanta Bhattacharya, M.D., Ph.D. 44:11-66:15, Aug. 17, 2022 (“Dep. 

Bhattacharya”).  Plaintiffs and Plaintiff-Intervenor objected, noting that the 

testimony constituted inappropriate and untimely rebuttal.  Dep. Bhattacharya 

45:10-18.  Similarly, during Dr. Duriseti’s deposition, Dr. Duriseti indicated he 

was reviewing notes while he was testifying remotely.  Decl. Mahe ¶ 9, Ex. 3:  

Dep. Ram Duriseti, M.D., Ph.D. 10:21-11:6; 11:21-12:1, Aug. 17, 2022 (“Dep. 

Duriseti”).  Counsel asked Dr. Duriseti to send the notes he was using to testify 

from and had them marked as a deposition exhibit.  Dep. Duriseti 10:21-11:6; 

11:21-12:1.  Defendants’ counsel then emailed the “notes,” which ended up being 

a 47 page document with 78 cited footnotes, signed under penalty of perjury, 
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referencing studies that were not contained in Dr. Duriseti’s original report.  Dep. 

Duriseti 20:6-28:1, 28:15-21; Ex. 29.  After seeing the “notes,” Plaintiffs objected 

to the “notes” as an inappropriate rebuttal and Dr. Duriseti was not asked any 

questions during his deposition regarding the opinions contained therein.  Dep. 

Duriseti 25:16-24; 29:16-30:7; 31:4-9.  However, Dr. Duriseti attempted to 

incorporate information from his “notes” during his testimony.  See, e.gs., Dep. 

Duriseti 91:18-20; 106:3-17. 

Federal Rule of Civil Procedure 26(a)(2) requires the timely disclosure of 

expert testimony, including rebuttal testimony.  Fed. R. Civ. P. 26(a)(2)(D)(ii).  

Rule 26(a)(2) further provides that experts that are “retained or specially employed 

to provide expert testimony in the case” are required to provide a written report.  

Fed. R. Civ. P. 26(a)(2)(B).  Rebuttal testimony is limited to testimony “intended 

solely to contradict or rebut evidence on the same subject matter identified by 

another party under Rule 26(a)(2)(B) or (C), within 30 days of the other party’s 

disclosure.”  Fed. R. Civ. P. 26(a)(2)(D)(ii).  “‘Rebuttal evidence is allowed to 

permit a litigant to counter new, unforeseen facts brought out in the other side's 

case.  Rebuttal evidence is admissible only where the need for it could not have 

been foreseen at the time the plaintiff presented its case-in-chief.’”  Brewer v. Bnsf 

Ry. Co., No. CV 14-65-GF-BMM-JTJ, 2016 U.S. Dist. LEXIS 202073, at *2-3 (D. 
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Mont. Apr. 15, 2016) (citing Daly v. Far E. Ship. Co. PLC., 238 F.Supp.2d 1231, 

1238 (W.D. Wash. 2003)). 

“The federal courts strictly enforce the expert witness disclosure 

requirements in Rule 26 (a)(2)(B), and have the discretion to impose sanctions for 

an untimely or inadequate expert disclosure including the exclusion of expert 

witness testimony.”  Wilderness Dev., LLC v. Hash, No. CV 08-54-M-JCL, 2009 

U.S. Dist. LEXIS 19658, at *7 (D. Mont. Mar. 5, 2009) (citing Yeti by Molly, Ltd. 

V. Deckers Outdoor Corp., 259 F.3d 1101, 1106 (9th Cir. 2001)).  “Exclusion of 

expert testimony is an appropriate remedy for failing to fulfill the required 

disclosure requirements of Rule 26(a).”  Hash, 2009 U.S. Dist. LEXIS 19658, at *7 

(internal quotations and citations omitted). “Rule 37 gives teeth to Rule 26’s 

disclosure requirements by forbidding the use at trial of any information that is not 

properly disclosed.”  Goodman v. Staples the Office Superstore, LLC, 644 F.3d 

817, 827 (9th Cir. 2011) (citing Yeti by Molly, 259 F.3d at 1106).  Rule 37 (c)(1) 

thus allows enforcement of these disclosure requirements: 

If a party fails to provide information or identify a witness as 

required by Rule 26(a) […], the party is not allowed to use that 

information or witness to supply evidence on a motion . . . .  

 

Hash, 2009 U.S. Dist. LEXIS 19658, at *7-8.  “The exclusion of an expert witness 

is also expressly authorized by Fed. R. Civ. P. 37(c)(1).”  Hash, 2009 U.S. Dist. 

LEXIS 19658, at *7. 
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The Ninth Circuit describes the rule as “a ‘self-executing,’ ‘automatic’ 

sanction designed to provide a strong inducement for disclosure.”  Goodman, 644 

F.3d at 827 (quoting Yeti by Molly, 259 F.3d at 1106 and Rule 37 advisory 

committee’s note (1993)).  Accordingly, “[b]ecause the rule is ‘self-executing,’ a 

Rule 37(c) sanction does not require that a litigant first move to compel.”  Giard v. 

Burlington N. & Santa Fe Ry., 2014 U.S. Dist. LEXIS 1025, at *13 (D. Mont. Jan. 

6, 2014) (quoting Schwarzer, et al., Federal Civil Procedure Before Trial 

§ 11:2341 (2011)). 

The rationale behind the requirement of expert reports is “the elimination of 

unfair surprise to the opposing party and the conservation of resources[.]”  Sylla-

Sawdon v. Uniroyal Goodrich Tire Co., 47 F.3d 277, 284 (8th Cir. 1995); see also 

Salgado v. Gen. Motors Corp., 150 F.3d 735, 741 n.6 (7th Cir. 1998) (“The 

[expert] report must be complete such that opposing counsel is not forced to 

depose an expert in order to avoid ambush at trial; and moreover the report must be 

sufficiently complete so as to shorten or decrease the need for expert depositions 

and thus to conserve resources.”).  Rule 37(c)(1) provides an “incentive for full 

disclosure; namely, that a party will not ordinarily be permitted to use on direct 

examination any expert testimony not so disclosed.”  Fed. R. Civ. P. 26, Advisory 

Comm.’s Note to 1993 Amend.  This Court has further elaborated as follows: 
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The test of a report is whether it was sufficiently complete, 

detailed and in compliance with the Rules so that surprise is 

eliminated, unnecessary depositions are avoided, and costs are 

reduced. 

 

Arneson v. Mich. Tissue Bank, No. CV 05-189-M-JCL, 2007 U.S. Dist. LEXIS, at 

*11 (D. Mont. Mar. 26, 2007) (citation omitted).   

In Goodman, the Ninth Circuit found exclusion of the plaintiff’s disclosed 

experts was proper based on a failure to timely submit required Rule 26 expert 

reports.  The Ninth Circuit noted the importance that these reports be disclosed “in 

the sequence that the court orders[,]” and found that the failure to disclose expert 

reports was not substantially justified.  Goodman, 644 F.3d at 827 (citation 

omitted).   

This Court should prohibit Dr. Bhattacharya from offering opinions outside 

of his original expert report, and exclude his untimely and improperly disclosed 

opinions discussed with Defendants’ counsel at the end of Dr. Bhattacharya’s 

deposition.  The opinions Defendants attempted to elicit during Dr. Bhattacharya’s 

deposition on August 17 were not timely disclosed and were disclosed without 

providing any expert report.  Dep. Bhattacharya 69:16-21; Fed. R. Civ. P. 

26(a)(2)(B).  Defendants improperly attempted to circumvent the Court’s 

disclosure deadlines and report requirements by attempting to elicit these opinions 

during their examination of Dr. Bhattacharya, after Plaintiffs’ examination had 
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concluded.  Dep. Bhattacharya 71:25-72:10.  Plaintiffs were not provided any 

opportunity to prepare a meaningful cross of Dr. Bhattacharya on these untimely 

disclosures.  Moreover, these opinions were not proper rebuttal opinions, as they 

were not intended solely to rebut evidence on the same subject matter identified by 

Plaintiffs.  Instead, they were opinions offered to bolster and expand upon his own 

expert opinions from his initial report.  Dep. Bhattacharya 47:7-25; 61:10-62:23.  

Because these opinions are improper and untimely under the rules, they should be 

excluded.   

This Court should further exclude the untimely and improperly disclosed 

opinions of Dr. Duriseti.  Again, Defendants attempted to circumvent the 

disclosure rules when Dr. Duriseti attempted to offer undisclosed rebuttal opinions 

during his deposition on August 17, 2022.  Dr. Duriseti’s 47 pages of “notes” (with 

78 cited footnotes) not only attempt to expand upon his initial report, they attempt 

to address wholly new and previously undisclosed material.  Dep. Duriseti Ex. 29.  

Dr. Durisetti attempts to bolster his initial opinions and offers entirely new 

opinions related to children and COVID-19 and alleged harms related to the 

COVID-19 vaccines.  While it is questionable1 as to whether these really are 

 
1 These “notes” contained 47 pages of opinions, with 78 footnotes to citations, and 

were signed under “penalty of perjury.”  Dep. Duriseti Ex. 29.  Moreover, throughout, 

Dr. Duriseti directly addresses “the court.”  See, e.g., Dep. Duriseti Ex. 29 at 9. 
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“notes,” taking Dr. Duriseti’s characterization of them as true, Defendants did not 

provide an expert report for these opinions.  Dep. Duriseti 96:25-97:9.  Moreover, 

they are not proper rebuttal, as they are not intended solely to rebut the opinions of 

Plaintiffs’ experts.  Instead, they are intended to bolster Dr. Duriseti’s initial 

opinions with new studies and add opinions related to undisclosed matters.  Dep. 

Duriseti 18:14-18; 28:15-21.  Further, because they were not timely disclosed, 

Plaintiffs had no opportunity to adequately prepare to question Dr. Duriseti 

regarding the opinions in his deposition.  As such, Defendants should be precluded, 

in limine, from offering these improper rebuttal opinions. 

CONCLUSION 

 Based on the foregoing, this Court should order, in limine, that Defendants’ 

experts, Dr. Bhattacharya and Dr. Duriseti, are precluded from offering opinions 

outside of their original expert reports. 

 DATED this 31st day of August, 2022. 

 

 

 

    /s/  Kathryn S. Mahe 

     Attorneys for Plaintiffs 

 

 

    /s/  Raph Graybill 

     Attorney for Plaintiff-Intervenor 
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CERTIFICATE OF COMPLIANCE 

 Pursuant to Local Rule 7.1(d)(2)(E), I certify that this Brief in Support Of 

Plaintiffs and Plaintiff-Intervenor’s Joint Motion in Limine to Exclude Improper 

Expert Opinions is printed with proportionately spaced Times New Roman text 

typeface of 14 points; is double-spaced; and the word count, calculated by 

Microsoft Word for Microsoft 365 MSO, is 1,769 words long, excluding Caption, 

Certificate of Service and Certificate of Compliance.   

 

    /s/  Kathryn S. Mahe 

     Attorneys for Plaintiffs 

 

 

    /s/  Raph Graybill 

     Attorney for Plaintiff-Intervenor 
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