
IN THE UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

 
 

HUNTER DOSTER, et al.,  
   
               Plaintiffs-Appellees, 
 
                v. 
 

FRANK KENDALL, et al.,     
             
                    Defendants-Appellants. 
 

 
 
 
 
 

Nos. 22-3497, 22-3702 
 
 
 
 
 

    
 

OPPOSITION TO PLAINTIFFS’ MOTION  
TO SUPPLEMENT THE RECORD 

 
Plaintiffs-appellees move to supplement the record on appeal in these partially 

consolidated appeals of (1) a preliminary injunction as to 18 individual Air Force 

service members who have requested a religious exemption from the military’s 

COVID-19 vaccination requirement (No. 22-3497); and (2) a class-certification ruling 

and class-wide preliminary injunction covering approximately 10,000 Air Force service 

members who have requested similar exemptions (No. 22-3702). 

The motion should be denied. The supplemental material was not before the 

district court at the time it granted either preliminary injunction and thus has no 

bearing on whether the district court abused its discretion in those rulings. Moreover, 

to the extent the supplemental material has any bearing on the issues being litigated 

before the district court, any factual inferences arising from it would be subject to 
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dispute. It would be wholly improper for this Court to rely on any such inferences 

without the government’s having the opportunity to dispute them. Plaintiffs have 

submitted the same material in district court, and the government has today filed a 

declaration from a senior Air Force official responding to that material in district 

court. That is the appropriate forum for resolving factual disputes, not this Court. 

STATEMENT 

1.a.  In August 2021, the Secretary of Defense directed the military 

departments to ensure that all service members are fully vaccinated against COVID-

19. Sec’y Def. Mem., R. 27-3, PageID# 1561. Shortly thereafter, the Air Force issued 

guidance implementing the Secretary’s directive. Sec’y Air Force Mem., R. 27-7, 

PageID# 1632. As with other vaccination requirements, service members may seek 

medical or religious exemptions and may administratively appeal the denial of a 

religious exemption request. See, e.g., Chapa Decl., R. 27-12, PageID# 1921-25.  

b.  Eighteen active-duty and participating reservist members of the Air Force 

challenged the COVID-19 vaccination requirement and the Air Force policies 

implementing it. They moved for a preliminary injunction on the basis of their 

Religious Freedom Restoration Act and First Amendment claims. Mot., R. 13, 

PageID# 578. In March 2022, the district court preliminarily enjoined the 

enforcement of the requirement as to the 18 plaintiffs, forbidding the Air Force from 

“taking any disciplinary or separation measures against the [named] [p]laintiffs … for 

their refusal to get vaccinated for COVID-19 due to their sincerely held religious 
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beliefs,” but the court did not prohibit the Air Force from considering plaintiffs’ 

vaccination status in “mak[ing] operational decisions, including deployability 

decisions.” Order, R. 47, PageID# 3201, 3203.  

The government appealed. Notice of Appeal, R. 62, PageID# 4362; Doster v. 

Kendall, No. 22-3497 (6th Cir.).  

c.  Plaintiffs also moved to certify a class of all Air Force service members 

who requested a religious exemption from the COVID-19 vaccination requirement 

and sought a class-wide preliminary injunction. Mot., R. 21, PageID# 952. In July 

2022, the district court granted plaintiffs’ motion for class certification and entered a 

class-wide temporary restraining order, prohibiting the Air Force “from enforcing the 

vaccine mandate against any Class Member.” Order, R. 72, PageID# 4469. The 

district court then entered a class-wide preliminary injunction, prohibiting the Air 

Force from taking various actions against the class members. Order, R. 77, 

PageID# 4539-40.  

The government appealed the class-wide preliminary injunction, see Notice of 

Appeal, R. 82, PageID# 4566; Doster v. Kendall, No. 22-3702 (6th Cir.), and moved to 

stay the class-wide injunction, Mot., R. 83, PageID# 4569. The district court denied 

the stay motion, though it modified its preliminary injunction in certain respects. 

Order, R. 86, PageID# 5012-14.  
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The government then moved this Court for a stay of the class-wide preliminary 

injunction pending appeal. A motions panel denied the stay, Doster v. Kendall, 2022 WL 

4115768 (6th Cir. Sept. 9, 2022), but expedited the appeal.  

d.  Meanwhile, plaintiffs moved to consolidate the appeals. This Court granted 

that motion in part, ordering that the appeals be “briefed independently” but 

“submitted to the same panel for consideration on the same date.”  

2. Plaintiffs have moved to supplement the record in both pending appeals 

with an “Info Memo” sent from the Department of Defense (DoD) Office of the 

Inspector General to the Secretary of Defense in June 2022, as well as a September 

2022 memorandum from the Secretary referring the “Info Memo” to the Under 

Secretary of Defense for Personnel and Readiness. Neither document was in the 

record before the district court when it granted either of the preliminary injunctions 

that the government has appealed. 

ARGUMENT 

The Court should deny the motion to supplement the record in both appeals.  

1.  The Info Memo and the Secretary’s referral of that memo to the Under 

Secretary of Defense for Personnel and Readiness were not before the district court at 

the time it granted either preliminary injunction on appeal, so those documents are 

not properly part of the record on appeal. The record on appeal comprises “the 

original papers and exhibits filed in the district court.” Fed. R. App. P. 10(a)(1). The 

documents at issue here do not fall within that definition.  
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Federal Rule of Appellate Procedure 10(e)(2) allows for the correction of 

“omissions from or misstatements in the record,” but it does not allow parties “to 

introduce new evidence in the court of appeals.” United States v. Murdock, 398 F.3d 

491, 500 (6th Cir. 2005) (declining to supplement the record on appeal).  

This Court regularly denies requests to supplement the record on appeal. In 

United States v. Bonds, for example, the Court declined to consider a scientific report on 

DNA technology when submitted for the first time on appeal, disagreeing with other 

courts of appeals that had permitted initial consideration on appeal. 12 F.3d 540 (6th 

Cir. 1993). The Court explained that by supplementing the record on appeal, it 

“would be bypassing the fact-finding function of the district court,” and would make 

a “de novo” factual determination based on post-ruling “developments or articles,” 

which “is not the function of an appellate court.” Id. at 551-553; see also Post v. 

Bradshaw, 621 F.3d 406, 410 n.1 (6th Cir. 2010) (explaining that it would be 

“inappropriate” for the court of appeals to consider information not initially 

considered by the district court “[e]ven if the contents of [that information was] 

material to the issues on appeal”).  

This rule is particularly apposite here, on review of a district court’s granting a 

preliminary injunction. The Court reviews such an order for abuse of discretion, based 

on the district court’s “careful[] balanc[ing]” of the four factors for equitable relief. 

Frisch’s Rest., Inc. v. Shoney’s Inc., 759 F.2d 1261, 1263 (6th Cir. 1985) (quotations 

omitted). In this posture, the Court has repeatedly emphasized that its “task is ... to 
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review the record that was before the district court at the time the preliminary 

injunction was entered.” Wilson v. Williams, 961 F.3d 829, 833 (6th Cir. 2020) 

(quotations omitted); see also M.B. v. Lee, No. 21-6007, 2021 WL 6101486, at *1 (6th 

Cir. Dec. 20, 2021) (unpublished) (same).  

And in a number of circumstances, the Court has vacated a district court’s 

entry of a preliminary injunction, while denying a party’s request to supplement the 

record. See, e.g., Waller Bros. Stone Co. v. United Steelworkers of Am., AFL-CIO-CLC, Dist. 

23, 620 F.2d 132, 137 (6th Cir. 1980) (denying defendant-union’s motion to 

supplement the record with subsequent factual developments); Stotts v. Memphis Fire 

Dep’t, 774 F.2d 1164, 1985 WL 13722, at *3 (6th Cir. 1985) (unpublished) (collecting 

authorities); see also Inland Bulk Transfer Co. v. Cummins Engine Co., 332 F.3d 1007, 1013 

(6th Cir. 2003) (declining to conclusively state that the Court has “inherent equitable 

power” to supplement the record on appeal).  

Because neither the Info Memo nor the Secretary’s referral were before the 

district court when it granted preliminary relief, this Court should not consider extra-

record materials in reviewing those orders.  

That is true not just for formal reasons but for functional ones. Any factual 

inferences to be drawn from these documents are subject to dispute. If the documents 

had been before the district court, the government would have had the opportunity to 

adduce additional facts to counter any inference that plaintiffs might ask the court to 

draw from the documents. On appeal, the government lacks that opportunity. The 
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adversarial presentation of facts serves an essential role, which is why this Court has 

repeatedly declined to consider evidence never tested through an adversarial process. 

2.  Plaintiffs’ motion does not cite any decisions from this Court granting a 

motion to supplement the record on an appeal of  a district court’s preliminary 

injunction order. And the cases cited in plaintiffs’ motion (at 3-4)—primarily older, 

out-of-circuit decisions—are inapposite. Several of  those cases concern appeals of  

the denial of  habeas corpus relief, see Ross v. Kemp, 785 F.2d 1467, 1474 (11th Cir. 

1986); Gibson v. Blackburn, 744 F.2d 403, 405 n.3 (5th Cir. 1984), or appeals of  criminal 

convictions, see Turk v. United States, 429 F.2d 1327, 1329 (8th Cir. 1970); Gatewood v. 

United States, 209 F.2d 789, 792-93 (D.C. Cir. 1953) (supplementing the record with 

transcripts of  various hearings)—instances in which the “interests of  justice” 

implicate an individual’s incarceration.  

Plaintiffs also do not advance their case by citing (at 4) Vital Pharmaceuticals, Inc. 

v. Alfieri, 23 F.4th 1282 (11th Cir. 2022), and Teamsters Loc. Union No. 117 v. Washington 

Dep't of  Corr., 789 F.3d 979, 986 (9th Cir. 2015)—in which courts of  appeals 

supplemented the record to ensure they satisfied Article III’s case-or-controversy 

requirements. In Vital Pharmaceuticals, the Eleventh Circuit acknowledged that the 

court “generally do[es] not consider evidence that the parties did not submit in the 

district court,” except “in exceptional circumstances.” Id. at 1288 (quotations omitted). 

But the court supplemented the record there only because the newly filed material 

addressed the court’s jurisdiction—whether the factual basis for granting preliminary 
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relief  had lapsed and the preliminary injunction expired, which could moot the appeal 

and cross-appeal. The court emphasized that “a case or controversy must exist 

throughout all stages of  litigation,” so the court “must ensure—up until the moment 

[the] mandate issues—that intervening events have not mooted the appeal.” Id. 

(quotations omitted); see also id. at 1289-90 (concluding that cross-appeal was moot 

and that appeal was partially moot). Similarly in Teamsters Local, the Ninth Circuit 

supplemented the record simply for purposes of  satisfying the “bare minimum 

necessary [for] the threshold requirement of  standing.” 789 F.3d at 986. The material 

plaintiffs seek to supplement the record here has no bearing on the Court’s Article III 

jurisdiction, nor do plaintiffs identify any “exceptional circumstances.”  

3.  The Court should also reject plaintiffs’ request (at 5) to take judicial notice 

of  the Info Memo and the Secretary’s referral. The Court may “judicially notice a fact 

that is not subject to reasonable dispute because it: (1) is generally known within the 

trial court’s territorial jurisdiction; or (2) can be accurately and readily determined 

from sources whose accuracy cannot reasonably be questioned.” Fed. R. Evid. 201(b).  

This Court explained in Abu-Joudeh v. Schneider, 954 F.3d 842, 848 (6th Cir. 

2020), that “courts do not take judicial notice of  documents, they take judicial notice 

of  facts.” And while “[t]he existence of  a document could be such a fact,” plaintiffs 

here ask the Court “to take judicial notice of  the contents of  these documents for the 

truth of  the matters they assert.” Id. As in Abu-Joudeh, plaintiffs’ request “is no 

different than moving to supplement the record,” id.—relief  which the Court should 
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deny for the reasons explained.  

And in contrast to the publicly available surveillance video for which the Court 

took judicial notice in Bailey v. City of  Ann Arbor, 860 F.3d 382, 386-87 (6th Cir. 2017), 

the materials here are prefatory documents reflecting internal DoD deliberations and 

an ongoing investigation of  an unknown number of  anonymous complaints.  

CONCLUSION 

The motion to supplement the record should be denied. 

 

Respectfully submitted, 

 
 

 CHARLES W. SCARBOROUGH 
LOWELL V. STURGILL JR. 
 
 
/s/ Casen B. Ross 

CASEN B. ROSS 
DANIEL WINIK 
SARAH J. CLARK 
ANNA O. MOHAN 

Attorneys, Appellate Staff 
Civil Division, Room 7533 
U.S. Department of  Justice 
950 Pennsylvania Avenue NW 
Washington, D.C. 20530  

 
Counsel for Defendants-Appellants 

SEPTEMBER 2022  
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