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IN THE UNITED STATES COURT OF FEDERAL CLAIMS 

Health Republic Insurance Company, 

Plaintiff, on behalf of 

itself and all others 

similarly situated, 

vs. 

United States of America. 

Defendant. 

Case No. 16-259C 

Judge Kathryn C. Davis  

 

 

HEALTH REPUBLIC INSURANCE COMPANY’S 

MOTION FOR CLARIFICATION 

 

 On August 19, 2022, the Court issued an Opinion and Order (“Opinion”) [Dkt 170] that 

granted in part and denied in part Plaintiff’s motion to dismiss Defendant’s counterclaim. As the 

Court summarized in its ruling, the underlying issue was as follows: Defendant had “concede[d] 

Colorado HealthOp’s entitlement to the outstanding risk-corridors payments, which according to 

Colorado HealthOp total over $111 million,” but sought “to offset as set forth in the United States’ 

counterclaim.” Opinion at 5. The Court ruled Defendant has no such right of offset. It explained 

that “[n]either Colorado Law nor Federal Law [p]ermit Defendant’s [o]ffset [c]laim,” id. at 22, 

and ruled that while it has jurisdiction to consider the Counterclaim, id. at 8, “[s]hould the Court 

determine Defendant is entitled to recover those amounts from Colorado HealthOp, the Court’s 

order would not direct a net payment deducting the amount of Defendant’s judgment from the 

amount of risk-corridors payments owed to Colorado HealthOp.” Id. at 33. Instead, “Defendant 

may continue to pursue its proof of claim, with a judgment in hand, in the Colorado insolvency 

proceeding.” Id.  

 Despite the Court’s directive that Defendant pursue satisfaction of any judgment in the 

Colorado insolvency proceeding, in multiple conversations Defendant indicated that it may request 
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from Treasury an “administrative offset” for the debt owed by Plaintiff to the government, under 

the alleged authority of 31 U.S.C. § 3728(a).1 31 U.S.C. § 3728 states that Treasury “shall withhold 

paying that part of a judgment against the United States Government presented to the Secretary 

that is equal to a debt the plaintiff owes the Government.” Defendant believes it still has available 

as an offset option presentment of the claim at issue in this case to Treasury, and that Treasury will 

accordingly withhold what it deems Plaintiff to owe Defendant, notwithstanding the Court’s 

August 19, 2022 Opinion and Order.2  

 On September 14, 2022, Plaintiff asked Defendant whether, “[i]n the event the Government 

succeeds in getting a judgment against Plaintiff on its Counterclaim…the Government intend[s] 

to attempt to satisfy the judgment by presenting it to Treasury, such that Treasury may offset the 

judgment pursuant to 31 U.S.C. § 3728, rather than execute on the judgment solely through the 

Colorado insolvency proceeding.”3 Plaintiff further asked, citing the Court’s Opinion and Order at 

p. 33, “[i]f that is your position, how do you reconcile it with the Court’s ruling that ‘Defendant 

may continue to pursue its proof of claim, with a judgment in hand, in the Colorado insolvency 

proceeding.’”4 Defendant did not confirm its ultimate plan, and instead indicated it had not yet 

determined what it will do. On September 27, 2022, Plaintiff wrote the following e-mail to follow 

up regarding Defendant’s understanding of the Opinion and Order:  

You wrote that you are not yet sure how the government intends to attempt to satisfy a 

judgment (assuming we can agree to stipulated judgments). Our understanding of the 

Court’s Opinion and Order is that the Government has one, and only one, possible road to 

such satisfaction: the Colorado insolvency proceeding. Is that not your understanding? 

Regarding 31 U.S.C. § 3728, we also think the Opinion and Order makes clear that the 

Government cannot seek to use that statute to achieve an offset. Please let us know if your 

read of the Opinion and Order is different.5 

 
1   See Declaration of Stephen A. Swedlow at ¶ 2. 
2   Id 
3   See id., Ex. A  
4   Id. 
5   Id. 
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Defendant again refused to confirm its understanding of the Court’s Order, and responded 

that “[t]his all seems academic to me at this point of the proceedings.”6 

 The issue is not, however, an academic one, but is critical to the resolution of this matter. 

It is Plaintiff’s understanding that the Court’s opinion forecloses Defendant’s contemplated action 

as, in the event Defendant attains judgment on its Counterclaim, the Court directs Defendant to 

“continue to pursue its proof of claim, with a judgment in hand, in the Colorado insolvency 

proceeding.” Opinion and Order at 33. In other words, the ultimate “debt the plaintiff owes the 

Government,” 31 U.S.C. § 3728, must be determined by the Colorado insolvency process. A 

presentation of the judgment directly to Treasury without recourse to the Colorado insolvency 

process – an action the Defendant appears to be planning – is plainly contrary to the Court’s Order.  

 Nevertheless, correspondence with Defendant’s counsel has revealed that Defendant may 

construe the Court’s Opinion and Order as permitting Defendant to attempt to satisfy its judgment 

through Treasury’s administrative offset. As a result, Plaintiff respectfully requests the Court to 

clarify its Opinion and Order, and to make clear that, in the event the Court were to issue two 

judgments – one in favor of Plaintiff, the other in favor of Defendant – Defendant’s sole recourse 

to execute on its judgment is through the Colorado insolvency proceeding, and Defendant may not 

otherwise request Treasury to withhold funds pursuant to a perceived right of offset arising under 

31 U.S.C. § 3728.7  

 
6   Id.  
7  To be clear, Plaintiff is neither requesting nor seeking any clarification of any order regarding the 

power of Treasury under 31 U.S.C. § 3728. Instead, Plaintiff is seeking clarification relating to what 

Defendant as a party to this litigation may do to seek to enforce its rights or enforce any judgment it may 

obtain in this case now that Defendant has submitted to the jurisdiction of this court to resolve its claim.  
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Dated: October 7, 2022 Respectfully submitted, 

 

 

QUINN EMANUEL URQUHART & 

SULLIVAN, LLP 

 

/s/ Stephen A. Swedlow 

Stephen A. Swedlow 

stephenswedlow@quinnemanuel.com  

Andrew H. Schapiro 

andrewschapiro@quinnemanuel.com  

191 North Wacker Drive 

Suite 2700 

Chicago, Illinois 60606 

Telephone:  (312) 705-7400 

Facsimile:  (312) 705-7401 

 

  

Adam B. Wolfson 

adamwolfson@quinnemanuel.com  

865 S. Figueroa Street 

Los Angeles, California 90017 

Telephone:  (213) 443-3000 

Facsimile:  (213) 443-3100 

 

Attorneys for Colorado HealthOp and the Class 

 

Case 1:16-cv-00259-KCD   Document 173   Filed 10/07/22   Page 4 of 4



 

1 

 

IN THE UNITED STATES COURT OF FEDERAL CLAIMS 

 

Health Republic Insurance Company, 

Plaintiff, on behalf of 

itself and all others 

similarly situated, 

vs. 

United States of America. 

Defendant. 

Case No. 16-259C 

Judge Kathryn C. Davis  

 

 

DECLARATION OF STEPHEN A. SWEDLOW  

 

I, Stephen A. Swedlow, declare to the best of my knowledge and pursuant to the 

requirements of 28 U.S.C. § 1746 as follows:  

1. My name is Stephen A. Swedlow. I am an attorney duly authorized to practice 

law in the State of Illinois.   

2. On or about August 25, 2022 I spoke with counsel for Defendant regarding the 

Court’s Opinion and Order dated August 19, 2022 [Dkt 170].  In that conversation and 

subsequent conversations, Defendant’s counsel indicated that in the circumstance where Plaintiff 

obtains a judgment in the above-captioned matter, Defendant may seek to directly reduce or 

eliminate the payment of the judgment owed to Plaintiff  by requesting from Treasury, under the 

alleged authority of 31 U.S.C. 3728(a), an “administrative offset” for the debt owed by Plaintiff 

to the government. In other words, Defendant believes it still has available as an offset option 

presentment of the claim at issue in this case to Treasury, and that Treasury will accordingly 

withhold what it deems Plaintiff to owe Defendant, notwithstanding the Court’s August 19, 2022 

Opinion and Order.  

3. Attached as Exhibit A to this Declaration is further correspondence between me 

and Defendant’s counsel.  
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I declare under penalty of perjury that the foregoing is true and correct.   

Executed October 6, 2022. 

 
_____________________________ 

      Stephen A. Swedlow 
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From: Mebane, Terrance A. (CIV) <mailto:Terrance.A.Mebane@usdoj.gov>  
Sent: Tuesday, September 27, 2022 1:53 PM 
To: Stephen Swedlow <mailto:stephenswedlow@quinnemanuel.com> 
Cc: Margaret Haas <mailto:margarethaas@quinnemanuel.com> 
Subject: RE: [EXTERNAL] RE: Health Republic (Colorado Health) 
 
[EXTERNAL EMAIL from mailto:terrance.a.mebane@usdoj.gov] 
 
________________________________________ 
Steve, 
 
This all seems academic to me at this point of the proceedings.  The counterclaim survived plaintiff’s motion to dismiss 
as to the principal amounts sought by CMS, and plaintiff has an answer due next Monday.  If you believe a stipulated 
judgment may be feasible, then that seems like the place to start.  
 
Terrance A. Mebane 
U.S. Department of Justice 
(202) 307-0493 
 
From: Stephen Swedlow <mailto:stephenswedlow@quinnemanuel.com>  
Sent: Tuesday, September 27, 2022 12:48 PM 
To: Mebane, Terrance A. (CIV) <mailto:Terrance.A.Mebane@usdoj.gov> 
Cc: Margaret Haas <mailto:margarethaas@quinnemanuel.com> 
Subject: RE: [EXTERNAL] RE: Health Republic (Colorado Health) 
 
You wrote that you are not yet sure how the government intends to attempt to satisfy a judgment (assuming we can 
agree to stipulated judgments). Our understanding of the Court’s Opinion and Order is that the Government has one, 
and only one, possible road to such satisfaction: the Colorado insolvency proceeding. Is that not your understanding? 
Regarding 31 U.S.C. § 3728, we also think the Opinion and Order makes clear that the Government cannot seek to use 
that statute to achieve an offset. Please let us know if your read of the Opinion and Order is different.  
 
 
Stephen Swedlow  
Managing Partner - Chicago 
312-705-7488 
Cell 773-610-2512 
 
From: Mebane, Terrance A. (CIV) <mailto:Terrance.A.Mebane@usdoj.gov>  
Sent: Friday, September 16, 2022 12:47 PM 
To: Stephen Swedlow <mailto:stephenswedlow@quinnemanuel.com> 
Cc: Margaret Haas <mailto:margarethaas@quinnemanuel.com> 
Subject: RE: [EXTERNAL] RE: Health Republic (Colorado Health) 
 
[EXTERNAL EMAIL from mailto:terrance.a.mebane@usdoj.gov] 
 
________________________________________ 
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Hi Stephen, 
 
Thanks for your email.  I’ve been waiting for you to reach back out since our last call ended abruptly.  I look forward to 
our discussing next steps in this litigation.  
 
Judge Davis’ opinion held that the court has jurisdiction to entertain the government’s counterclaims under the 
ACA.  Although appeal considerations remain, perhaps we can work toward a stipulated judgment, as was suggested by 
the Judge and has been done in other ACA cases. 
 
As to satisfaction of the government’s judgment, I’m not sure I can answer that question at this point.  In terms of 
presenting a judgment to the Colorado insolvency court, I think that’s certainly a possibility.  However, I’ll note that we 
haven’t had any discussions with the liquidator as to the status of Colorado Health’s estate or whether the estate 
anticipates having assets to pay any portion of a claim on the judgment.  That’s information we’ve been able to obtain 
from liquidators in other cases involving insurer insolvency proceedings, so I’m hoping we can obtain similar information 
in this case.   
 
Regarding 31 U.S.C. § 3728 and presenting a judgment to the Treasury Secretary, that isn’t something that’s come up or 
been litigated in the other ACA cases.  In other cases, I believe that plaintiffs voluntarily agreed to an offset against their 
recovery.  I’m curious to hear any thoughts you may have on these issues.        
 
Terrance A. Mebane 
U.S. Department of Justice 
(202) 307-0493 
 
From: Stephen Swedlow <mailto:stephenswedlow@quinnemanuel.com>  
Sent: Wednesday, September 14, 2022 12:52 PM 
To: Mebane, Terrance A. (CIV) <mailto:Terrance.A.Mebane@usdoj.gov> 
Cc: Margaret Haas <mailto:margarethaas@quinnemanuel.com> 
Subject: RE: [EXTERNAL] RE: Health Republic (Colorado Health) 
 
I write regarding Judge Davis’s recent Order (Dkt. 170). I want to clarify what I understood to be the Government’s 
position regarding 31 U.S.C. § 3728. In the event the Government succeeds in getting a judgment against Plaintiff on its 
Counterclaim, does the Government intend to attempt to satisfy that judgment by presenting it to Treasury, such that 
Treasury may offset the judgment pursuant to 31 U.S.C. § 3728, rather than to execute on the judgment solely through 
the Colorado insolvency proceeding? 
  
If that is your position, how do you reconcile it with the Court’s ruling that “Defendant may continue to pursue its proof 
of claim, with a judgment in hand, in the Colorado insolvency proceeding” in the event the Government is entitled to 
recover something from Colorado HealthOp (Opinion at 33)?  
 
 
Stephen Swedlow  
Managing Partner - Chicago 
312-705-7488 
Cell 773-610-2512 
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