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INTRODUCTION 
In a case where virtually everything was disputed, the Plaintiff 

States and the Federal Defendants agreed on two things: for better or 

worse, any relief should apply nationwide, and Innovation Law Lab 

(“ILL”) should not be permitted to intervene to litigate the scope of that 

relief. In a well-reasoned opinion, the district court agreed, and it entered 

a nation-wide preliminary injunction against an order terminating Title 

42 border control measures. ILL appeals and moves to stay that relief. 

But ILL does not meet the standard for staying judgment pending appeal. 

Indeed, ILL obtained a nationwide injunction in another case via a sworn 

statement that its clients “move between jurisdictions throughout the 

lifetime of their asylum case,” including into Plaintiff States. It should 

not be heard to argue otherwise here.    

BACKGROUND 
 This is an Administrative Procedure Act challenge to the 

termination of Title 42 border control measures. Title 42 permits the 

Director of the Centers for Disease Control (“CDC”) to suspend “the right 

to introduce [into the United States] ... persons and property” when a 

“communicable disease in a foreign country” poses a “serious danger of 

the introduction of such disease into the United States.” 42 U.S.C. § 265. 
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Since March 26, 2020, the federal government has invoked Title 42 

through a succession of orders that suspend entry of all “persons 

traveling from Canada or Mexico” except for “U.S. citizens, lawful 

permanent residents, and their spouses and children” and other limited 

exceptions. 85 Fed. Reg. 17,060 (Mar. 26, 2020); 85 Fed. Reg. 22,424 (Apr. 

22, 2020); 85 Fed. Reg. 31,503 (May 26, 2020); 85 Fed. Reg. 65,806 (Oct. 

16, 2020); 86 Fed. Reg. 38,717 (July 22, 2021); 6 Fed. Reg. 48,828 (Aug. 

5, 2021); 87 Fed. Reg. 15,243 (Mar. 17, 2022). 

On February 2, 2021, President Biden ordered that “[t]he Secretary 

of HHS and the Director of CDC, in consultation with [DHS], shall 

promptly review and determine whether termination, rescission, or 

modification of the [Title 42 orders] is necessary and appropriate.” 86 

Fed. Reg. 8,267 (Feb. 5, 2021). On April 1, 2022, CDC Director Walensky 

issued an order terminating the Title 42 measures. Exh. 1 (Dkt. 1-1).1   

Despite the passage of fourteen months between President Biden 

directing the CDC to consider terminating those measures and CDC 

issuing the Termination Order, CDC did not engage in notice and 

                                           
1 Numeric exhibit numbers reference ILL’s exhibits. Letter exhibits 

reference Appellee’s exhibits. 
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comment. Exh. 10 (Dkt. 90) ¶¶11, 13. Not surprisingly, Defendants failed 

to consider the massive harms the Termination Order would impose on 

the Plaintiffs States. For example, Defendants project that revocation 

would triple the daily number of aliens unlawfully trying to enter the 

United States, yet Defendants failed to consider the attendant burden on 

state healthcare, education, and law enforcement programs. Id. ¶¶ 26-

34. And Defendants subsequently conceded they lacked the resources to 

vaccinate most of those aliens against COVID, although Defendants still 

insisted COVID remains so dangerous that it warranted mandatory 

vaccination and masking by American citizens. See, e.g., Exh. 19 (Dkt. 

13-2) at ECF p.86. A coalition of 24 States accordingly brought this suit 

to set aside the Termination Order.    
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  Two prospective asylees and a legal services organization — 

Innovation Law Lab (“ILL”) — moved “to intervene . . . to make a single 

argument: that any relief . . . should not run nationwide.” Exh 2 (Dkt. 62) 

at 1. The district court denied intervention, finding that the federal 

government Defendants adequately represent the prospective 

intervenors’ interests, and that “the limited role the intervenors seek 

addresses purely an argument, a litigation strategy as far as the 

defendants position . . . as to the scope of relief.” Exh.22 (Hr’g Tr.) at 5-6. 

That did not suffice under Rule 24(b); the single-issue that prospective 

intervenors urged is “not a claim.” Id. at 6. The prospective intervenors 

were, however, permitted to argue as amici.   

The district court granted Plaintiff States’ motion for a preliminary 

injunction. Exh. 11 (Dkt. 91). With respect to the geographic scope of the 

injunction, the district court noted this Court’s precedent that “an 

injunction limited to just the Plaintiff States ‘would detract from the 

integrated scheme of regulation created by Congress and there is a 

substantial likelihood that a geographically-limited injunction would be 

ineffective because [immigrants] would be free to move among states.’” 

Exh. 10 (Dkt. 90) at 46 (quoting Texas v. United States, 809 F.3d 134, 188 
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(5th Cir. 2015) (“Texas DAPA”)). The district court also noted 

“Defendants do not appear to contest the entry of a nation-wide 

preliminary injunction assuming … the Plaintiff States have satisfied all 

of the requirements for injunctive relief.” Id. The district court 

accordingly granted nation-wide relief: 

[A] nation-wide injunction is necessary for complete relief 
given the ability of immigrants crossing the border to move 
freely from one state to another. A preliminary injunction 
limited to the Plaintiff States will likely do nothing more than 
shift border crossings from the Plaintiff States to states not 
covered by the preliminary injunction. The Court also notes 
that the Termination Order outlines the significant 
operational issues posed by an order that requires DHS to 
resume immigration operations under Title 8. A piecemeal 
preliminary injunction would only further complicate DHS’s 
operations. Accordingly, a nation-wide injunction would 
provide the Plaintiff States with complete relief as well as 
promoting uniformity in immigration enforcement.   

 
Id. at 47. 
 

Defendants and ILL appealed. ILL then moved to stay pending 

appeal “the portion of [the] Preliminary Injunction that applies 

nationwide, rather than only in Plaintiff States,” Exh. 12 (Dkt 97), and 

clarified the individual proposed intervenors “no longer pursue 

intervention,” Exh. E at 2 n.1. The district court denied ILL’s motion to 
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stay pending appeal. Exh. 13 (Dkt. 98). ILL now moves for a stay in this 

Court. 

LEGAL STANDARDS 
Courts consider four factors in ruling on a motion to stay pending 

appeal: “(1) whether the stay applicant has made a strong showing that 

he is likely to succeed on the merits; (2) whether the applicant will be 

irreparably injured absent a stay; (3) whether issuance of the stay will 

substantially injure the other parties interested in the proceeding; and 

(4) where the public interest lies.” Nken v. Holder, 556 U.S. 418, 434 

(2009). “The first two factors … are the most critical.” Id. “Once an 

applicant satisfies the first two factors, the … inquiry calls for assessing 

the harm to the opposing party and weighing the public interest.” Id. The 

last two factors merge when the Government is the opposing party. Id. A 

stay “is not a matter of right, even if irreparable injury might otherwise 

result to the appellant.” Id. at 427 (internal quotations omitted).   

On the underlying merits, this Court reviews standing de novo, 

Rivera v. Wyeth-Ayerst Labs., 283 F.3d 315, 319 (5th Cir. 2002), denial of 

intervention under Rule 24(a) de novo, Ingebretsen v. Jackson Pub. Sch. 

Dist., 88 F.3d 274, 280-81 (5th Cir. 1996), denial of intervention under 

Rule 24(b) for clear abuse of discretion, NOPSI v. United Gas Pipeline 

Case: 22-30303      Document: 00516355401     Page: 19     Date Filed: 06/13/2022



 7 

Co., 732 F.2d 452, 471 (5th Cir. 1984) (en banc), and a preliminary 

injunction for abuse of discretion, Texans for Free Enter. v. Texas Ethics 

Comm’n, 732 F.3d 535, 537 (5th Cir. 2013). Associated findings of fact are 

reviewed for clear error. E.g., Texas v. Biden, 20 F.4th 928, 966 (5th Cir. 

2021) (“Texas MPP”). “Under the clearly erroneous standard, th[e] court 

upholds findings by the district court that are plausible in light of the 

record as a whole.” Moore v. Brown, 868 F.3d 398, 403 (5th Cir. 2017). 

“[A]n appellate court may not reverse” district court fact findings “even 

if it is convinced that it would have weighed the evidence differently in 

the first instance.” Texas MPP, 20 F.4th at 966.  

ARGUMENT 
I. ILL LACKS INDEPENDENT STANDING. 

 
ILL self-identifies as a legal services organization. Its putative 

clients no longer pursue intervention. And its articles of incorporation 

prohibit members. So ILL is left asserting organizational standing. More 

specifically, ILL asserts that “[b]ut for the nationwide injunction, [ILL] 

would have been permitted to resume it services to individuals seeking 

asylum in California and New Mexico[.]” ILL Br. at 6. 

ILL defines its mission as “to defend and improve the legal rights 

of immigrants and refugees” and to “leverage law, technology, and 

Case: 22-30303      Document: 00516355401     Page: 20     Date Filed: 06/13/2022



 8 

organizing to fight for immigrant and refugee justice.” Exh. 5 (Dkt. 62-3) 

¶2. In short, ILL seeks “to increase access to legal representation and 

legal resources for asylum seeking individuals.” Id. ILL avers that Title 

42 “has frustrated [its] ability to provide access to legal resources to 

asylum-seeking individuals” and its programs to “provide access to 

counsel and pro se support services.” Id. ¶¶15-17. 

But ILL identifies no legally protected interest in providing counsel 

to asylum seeking-individuals. See Conn v. Gabbert, 526 U.S. 286, 292-

93 (1999). The Supreme Court has explained that “[d]enying entry to … 

a foreign national [with no existing connection to the United States] does 

not burden any American party by reason of that party's relationship 

with the foreign national.” Trump v. Int’l Refugee Assistance Project, 137 

S. Ct. 2080, 2088 (2017). Indeed, the Supreme Court held that “a 

nonprofit group devoted to immigration issues” cannot establish a 

cognizable injury from an immigration restriction by merely “contact[ing] 

foreign nationals” and “add[ing] them to client lists.” Id.   

ILL tries to sidestep that problem by urging it is diverting resources 

to develop educational materials and counsel asylum-seekers about Title 

42. But ILL was already “develop[ing] educational materials … to provide 
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asylum-seeking individuals with information about current border 

policies” and providing counseling to “asylum-seeking individuals,” both 

domestically and in Mexico. Exh. 5 (Dkt. 62-3) ¶¶ 13, 15, 20.  

“The mere fact that an organization [like ILL] redirects some of its 

resources to … legal counseling in response to actions or inactions of 

another party is insufficient to impart standing upon the organization.” 

NAACP v. City of Kyle, 626 F.3d 233, 238 (5th Cir. 2010). That is 

particularly true where, as here, the counseling the organization points 

to is simply a different flavor of counseling the organization already 

provides. See id. (“Plaintiffs have not explained how the activities 

described above, which basically boil down to examining and 

communicating about developments in local zoning and subdivision 

ordinances, differ from the HBA's routine lobbying activities.”). A 

contrary conclusion would mean any lawyer has standing to challenge 

any change in law touching on his area of practice. But such a generic 

and widespread “interest in the problem” is not enough for standing. 

Sierra Club v. Morton, 405 U.S. 727, 739 (1972).  

At best, ILL simply alleges “a setback to the organization’s abstract 

social interests,” which cannot convey Article III standing. Havens Realty 
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Corp. v. Coleman, 455 U.S. 363, 379 (1982). And much as “generalized 

harm to the forest or the environment will not alone support standing,” 

generalized harm to ILL’s open-border ideological objectives does not 

confer standing either. Summers v. Earth Island Inst., 555 U.S. 488, 494 

(2009).2       

II. ILL IS NOT LIKELY TO PREVAIL ON THE MERITS. 

To obtain a stay, ILL must make a strong showing that it is likely 

to succeed on the merits of both intervention and the scope of relief. To 

meet that standard, ILL must do more than show the district court’s 

analysis or the prevailing plaintiffs’ arguments may have weaknesses. 

Order, Robinson v. Ardoin, No. 22-30333 (5th Cir. June 12, 2022) 

(precedential). Indeed, to prevail here and ultimately obtain the relief it 

seeks, ILL would have to show likely success on (1) both its challenge to 

denial of intervention and (2) its arguments about the scope of relief 

(under an abuse of discretion standard). See Saldano v. Roach, 363 F.3d 

545, 556 (5th Cir. 2004). But ILL has shown neither.  

A. ILL is not likely to prevail on intervention as of right. 

                                           
2To the extent the Court concludes ILL has standing, it is important 

to differentiate organizational harms that ILL has standing to raise from 
harms to prospective asylees, which it does not.   
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ILL first seeks to intervene as a person who “claims an interest 

relating to the property or transaction that is the subject of the action, 

and is so situated that disposing of the action may as a practical matter 

impair or impede the movant’s ability to protect its interest, unless 

existing parties adequately represent that interest.” Fed. R. Civ. P. 

24(a)(2). Here, the “property or transaction” at issue is CDC’s order 

terminating Title 42 border controls. Thus, to intervene, ILL must 

demonstrate it has a “direct, substantial, legally protectable interest” in 

the Termination Order. NOPSI, 732 F.2d at 463. ILL fails to identify any 

such interest.    

ILL’s reliance on Texas v. United States, 805 F.3d 653 (5th Cir. 

2015), is both illuminating and misplaced. In Texas, this Court reversed 

a district court’s denial of intervention by the beneficiaries of an 

immigration policy—called “DAPA”—in a challenge to that policy. Id. at 

660. The Court held the intervenors—as “the intended beneficiaries” of 

DAPA—had “an [individual] interest in receiving deferred action under 

DAPA so that they may remain legally in the United States.” Id. at 660. 

The Court expressly distinguished that individual interest from “a mere 

generalized interest in the implementation of DAPA.” Id.  
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Here, it is ILL’s clients that might have a legally protectable 

interest under Texas. But ILL is not permitted to assert the interests of 

its clients. NOPSI, 732 F.2d at 464; see also Conn 526 U.S. at 292. Rather, 

the interest supporting intervention must “be one which 

the substantive law recognizes as belonging to or being owned by the 

applicant.” NOPSI, 732 F.2d at 464. The interests asserted by ILL are 

generalized and merely economic interests that are insufficient. See id. 

As with standing, were the rule otherwise, an attorney would be able to 

intervene in any case involving a program touching on his legal practice. 

That is not the law.       

B. ILL is unlikely to prevail on permissive intervention. 

ILL also sought permissive intervention under Rule 24(b). 

Permissive intervention “is wholly discretionary with the district court ... 

even though there is a common question of law or fact, or the 

requirements of Rule 24(b) are otherwise satisfied.” NOPSI, 732 F.2d 

470-71. “Accordingly … the question on appeal is not whether the factors 

which render permissive intervention appropriate … were present, but is 

rather whether the trial court committed a clear abuse of discretion in 

denying the motion.” Id. at 470 (emphasis added). Reversal of a district 
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court’s denial of permissive intervention requires “extraordinary 

circumstances,” and “such a decision by any federal court is so unusual 

as to be almost unique.” Id.  

Here, ILL references permissive intervention only in a footnote. ILL 

Br. at 8 n.5. “Arguments subordinated in a footnote are insufficiently 

addressed in the body of [ILL’s] brief, and thus are waived.” Arbuckle 

Mtn. Ranch of Tex., Inc. v. Chesapeake Energy Corp., 810 F.3d 335, 339 

n.4 (5th Cir. 2016). ILL’s perfunctory note fails to establish the district 

court clearly abused its discretion in denying intervention under Rule 

24(b).  

C. ILL is unlikely to prevail on scope of relief. 

Absent a strong likelihood of success on intervention, this Court 

should not address ILL’s arguments on the scope of relief. See Saldano, 

363 F.3d at 556 (“In light of our ruling on intervention, we do not have 

jurisdiction to address the remaining issues raised by the District 

Attorney in his appellate brief.”). Regardless, ILL’s arguments are 

meritless.   

1. ILL does not dispute the Termination Order violated the 
APA, such that vacatur is presumptively required. 
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The APA provides that “a reviewing court shall … hold unlawful 

and set aside agency action … found to be … arbitrary, capricious, an 

abuse of discretion … [or] without observance of procedure required by 

law.” 5 U.S.C. § 706. Accordingly, the default remedy for APA violations 

is to vacate the invalid agency action. Texas MPP, 20 F.4th at 1000, i.e., 

to “restore[] the status quo before the invalid [action] took effect,”  Envtl. 

Def. v. Leavitt, 329 F. Supp. 2d 55, 64 (D.D.C. 2004). Remanding to the 

agency without vacatur despite an APA violation is an “exceptional 

remedy.” Am. Great Lakes Ports Ass’n v. Schultz, 962 F.3d 510, 519 (D.C. 

Cir. 2020). ILL does not dispute that the Termination Order violated the 

APA, that the violation was a fundamental flaw in the Termination 

Order, that vacatur is the presumptive remedy, or that the Plaintiff 

States will be irreparably harmed if the Termination Order goes into 

effect. 

ILL instead argues that the district court abused its discretion in 

granting nationwide relief on a preliminary injunction. But this Court 

has upheld nationwide preliminary relief in immigration cases because 

“Congress has instructed that the immigration laws of the United States 

should be enforced vigorously and uniformly; and the Supreme Court has 

Case: 22-30303      Document: 00516355401     Page: 27     Date Filed: 06/13/2022



 15 

described immigration policy as a comprehensive and unified system.” 

Texas DAPA, 809 F.3d at 187-88 (affirming nationwide preliminary 

injunction). Indeed, this Court rejected limiting the DAPA preliminary 

injunction to specific states on that very basis. Texas v. United States, 

787 F.3d 733, 769 (5th Cir. 2015) (denying motion to stay or narrow 

preliminary injunction). The Ninth Circuit is in accord; it recognizes that 

“cases implicating immigration policy have a particularly strong claim 

for uniform relief.” Innovation Law Lab v. Wolf, 951 F.3d 1073, 1094-95 

(9th Cir. 2020), vacated as moot 141 S. Ct. 2842 (2021). The handful of 

contrary cases ILL cites involved programs that were readily divisible. 

That is not the situation here.  

2. The district court did not clearly err in finding a nation-
wide preliminary injunction is necessary to provide 
Plaintiff States with complete relief.  
 

Arizona, Missouri, and Louisiana each introduced overwhelming 

evidence of harm from unlawful immigration, including increased crime, 

healthcare expenses, and education expenses. See generally Exhs. 20 

(Dkt. 13-3), 21 (Dkt. 13-5), B. Indeed, the record includes admissions by 

DHS that actions increasing the number of aliens, such as “relaxation of 

the standards for granting relief from return or removal” “result in direct 

Case: 22-30303      Document: 00516355401     Page: 28     Date Filed: 06/13/2022



 16 

and concrete injuries to [States], including increasing the rate of crime, 

consumption of public benefits and services, strain upon the healthcare 

system, and harm to the environment.” Exh. 20 (Dkt. 13-3) ¶9 & Exh. 7; 

Exh. C at Exh. A. And “[f]ederal law affirmatively requires the States to 

make some …  expenditures” to support those aliens. Texas MPP, 20 

F.4th at 969 (citing 42 C.F.R. § 440.255(c)).   

ILL does not dispute that increased illegal immigration harms 

Plaintiff States. ILL even acknowledges that federal defendants’ 

estimate that the Termination Order would result in up to 18,000 

additional border crossings every day. ILL nevertheless argues that the 

harms from that increase are not “directly traceable to the Termination 

Order taking effect in non-plaintiff states.” ILL Br. at 13.  

Of course, a preliminary injunction is almost necessarily forward-

looking, and ILL gives no reason to doubt the federal defendants’ 

projection of a vast surge in illegal immigration. And at least Missouri 

introduced evidence that immigrants move throughout the country: 

“Statistically, for every 1,000 aliens who remain unlawfully in the United 

States, 56 end up residing in Missouri.” Exh. 21 (Dkt. 13-5) ¶10; see also 

Exh. D ¶¶20, 23-37 (reviewing case examples: “Once [human trafficking] 
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victims arrive in the United States, they do not just stay in the bordering 

states of California, Arizona, New Mexico, and Texas. Cases involving 

human trafficking of foreign nationals are documented in all fifty 

states.”). Such “large-scale statistics and figures” are alone enough to 

support an injunction. Texas MPP, 20 F.4th at 971. They are certainly 

enough to meet the “substantial likelihood of success” standard for a 

preliminary injunction. 

Regardless, this Court has recognized the common-sense point that 

“a geographically limited injunction would be ineffective because [the 

additional aliens] would be free to move among the states.” Texas DAPA, 

809 F.3d at 188; see also Texas, 787 F.3d at 769 (denying motion to 

narrow injunction pending appeal: “[T]here is a substantial likelihood 

that a partial injunction would be ineffective because DAPA beneficiaries 

would be free to move between states.”). Indeed, the best that ILL’s own, 

carefully-chosen client-intervenor could aver is he “hope[s] to stay in 

California.” Exh. 3 (Dkt. 62-1) ¶15.  

A district court “is permitted to make common-sense inferences.” 

United States v. Juarez, 626 F.3d 246, 256 (5th Cir. 2010). And under the 

clear error standard, those inferences need only be “plausible in light of 
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the record as a whole.” Id. The district court’s finding that “a nation-wide 

injunction is necessary for complete relief given the ability of immigrants 

crossing the border to move freely from one state to another” easily meets 

that standard, particularly when viewed in light of the evidence in the 

record.    

3. ILL admits its asylum clients cross the border in the 
Ninth Circuit then “move between jurisdictions 
throughout the lifetime of their asylum case.” 
 

Any doubt about the need for nationwide relief is eliminated by 

ILL’s arguments in East Bay Sanctuary Covenant v. Barr, 391 F. Supp. 

3d 974 (N.D. Cal. 2019). In that case, ILL submitted declarations 

establishing that  

Law Lab offices in California, Oregon, Missouri, Texas, and 
Georgia. Law Lab offers workshops and support to noncitizens 
and pro bono attorneys in Georgia, Kansas, Missouri, North 
Carolina, and Oregon, as well as to legal service providers at 
immigrant detention centers throughout the country.  **** 
Law Lab also directly represents persons applying for asylum 
inside and outside the Ninth Circuit. While many of these 
clients cross the border in the Ninth Circuit, they “move 
between jurisdictions throughout the lifetime of their 
asylum case.” 
 

Id. at 982. The Northern District of California relied on those 

representations to issue a nationwide injunction against an immigration 

policy, id. at 985, which the Ninth Circuit largely affirmed based on those 
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same representations, East Bay Sanctuary Covenant v. Garland, 994 

F.3d 962, 986 (9th Cir. 2020). Setting aside the evidentiary value of ILL’s 

statements, ILL and its declarant should be estopped from contesting 

that illegal aliens move between jurisdictions, including into Plaintiff 

States like Georgia and Missouri, such that a nationwide injunction is 

necessary for Plaintiff States to obtain full relief. See, e.g., In re Coastal 

Plains, Inc., 179 F.3d 197, 205-06, 209 (5th Cir. 1999); Ergo Sci., Inc. v. 

Martin, 73 F.3d 595, 598-99 (5th Cir. 1996).3 

                                           
3 The underlying declaration is even more supportive of the nation-

wide injunction in this case: 
 
[T]he clients served by Law Lab’s programs do not complete 
their immigration case in a single jurisdiction. It is possible 
that a client would move seamlessly between our program 
sites—and thus between different judicial circuits—as their 
case progresses. A person fleeing persecution might receive a 
legal orientation and services at a workshop supported by 
Law Lab in Tijuana, Mexico; obtain release on bond or parole 
from a detention center in Texas with assistance from our 
BorderX project; and complete their asylum application at a 
Law Lab-run legal workshop in Atlanta, Georgia. Many 
persons served by Law Lab programs move between 
jurisdictions throughout the lifetime of their asylum case as 
well. In my experience, such movement between jurisdictions 
is common for asylum seekers. 

 
Exh. A ¶16 (Supp. Manning Decl. in East Bay Sanctuary Covenant v. 
Barr, No. 4:19-cv-4073 (N.D. Cal.)).  
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III. THE REMAINING FACTORS WEIGH AGAINST A STAY.  

ILL’s arguments on the remaining factors repeatedly blur 

purported harms to ILL — which are largely economic and cannot 

support a stay — with purported harms to aliens, which are 

appropriately disregarded. “An unadmitted and non-resident alien … 

ha[s] no constitutional right of entry to this country.” Kleindienst v. 

Mandel, 408 U.S. 753, 762 (1972). Accordingly, total exclusion of such 

aliens from the United States does not “impose any legally relevant 

hardship on the [alien] himself.” Trump, 137 S. Ct. at 2088; see also Nken, 

556 U.S. at 435 (“[T]he burden of removal alone cannot constitute the 

requisite irreparable injury.”). “So whatever burdens may result from 

enforcement of [Title 42] against a foreign national who lacks any 

connection to this country … are, at a minimum, a good deal less concrete 

than the hardships” to the Plaintiff States and federal government that 

would accompany a geographically limited injunction. See Trump, 137 S. 

Ct. at 2088.  

Those hardships of are real. Again, ILL does not dispute that the 

Plaintiff States are harmed by unlawful immigration, and its blithe 

suggestion that aliens do not cross state lines is incredible. On the federal 
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side, the Termination Order itself recognized it would have both public 

health immigration-related consequences, and accordingly included a 

delay “to give DHS time to implement additional COVID-19 mitigation 

measures” and “to provide DHS time to implement operational plans for 

fully resuming Title 8 processing.” Exh. 1 (Dkt. 1-1) at 26, 28.    

Moreover, the public interest disfavors a stay. ILL does not 

challenge the district court’s holding that the termination of the Title 42 

Orders was unlawful under the APA. The public interest is served by 

preventing illegal agency action from going into effect anywhere since 

“there is generally no public interest in the perpetuation of unlawful 

agency action.” Wages & White Lion Invs., L.L.C. v. FDA, 16 F.4th 1130, 

1143 (5th Cir. 2021) (cleaned up). Instead, the “‘public interest is in 

having governmental agencies abide by the federal laws that govern their 

existence and operations.’” Id. (citation omitted). 

But ILL seeks just such a “perpetuation of unlawful agency action” 

in 26 states without actually denying that such a stay would bless 

unlawful agency action in roughly half the nation (the harms from which 

would then predictably spread to the other half). And just as “our system 

does not permit agencies to act unlawfully even in pursuit of desirable 
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ends,” Alabama Ass’n of Realtors v. Dept. of Health and Hum. Servs., 141 

S.Ct. 2485, 2490 (2021), ILL’s contention that implementation of the Title 

42 Termination Order—the illlegallity of which they do not challenge—

is such a “desirable end” is not one that serves the public interest. 

CONCLUSION 
For the foregoing reasons, this Court should deny ILL’s motion to 

stay pending appeal. 
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SUPPLEMENTAL DECLARATION OF STEPHEN W. MANNING, EXECUTIVE 
DIRECTOR, INNOVATION LAW LAB 

 
I, Stephen W. Manning, declare as follows: 

1. I am an attorney licensed to practice in the State of Oregon and am a member in 

good standing of the bars of the United States District Court for the District of Oregon, the United 

States Court of Appeals for the Ninth Circuit, and the Supreme Court of the United States.  I am a 

member of the American Immigration Lawyers Association (“AILA”), a former member of the 

Board of Governors of AILA, and a former Chair of the Oregon Chapter of AILA. I am over 18 

and have personal knowledge of the facts described herein. 

2. I am the Executive Director of the Innovation Law Lab (“Law Lab”), a nonprofit 

in Oregon that I founded to improve the legal rights of immigrants and refugees in the United 

States.  

3. I previously submitted a declaration in this matter.  See East Bay Sanctuary 

Covenant v. Barr, No. 3:19-cv-04073-JST (N.D. Cal.) ECF No. 3-4 (July 17, 2019).  This 

declaration supplements that first declaration.  

4. As I described in my previous declaration, Law Lab has an office in Oakland, 

California, in addition to offices throughout the United States, including Portland, Oregon; Atlanta, 

Georgia; San Diego, California; Kansas City, Missouri and San Antonio and El Paso, Texas.   

5. Law Lab operates pro bono representation projects called Centers of Excellence, 

which provide support to noncitizens and their pro bono attorneys including legal, technical, and 

strategic assistance in the preparation and presentation of claims, in Georgia, Kansas, Missouri, 

North Carolina, and Oregon, with expansion underway to New Mexico and California. Our 

BorderX project uses technology and collaboration tools to provide support to legal service 

providers at immigrant detention centers throughout the United States and, under a recent 
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expansion, at several sites on both sides of the U.S.-Mexico border.  On August 1, 2019, we opened 

an office in El Paso, Texas as part of our membership in the El Paso Immigration Collaborative 

(EPIC), which provides legal services and representation to all release-eligible asylum seekers 

detained at five detention centers in the El Paso jurisdiction.  We also provide direct representation 

to persons applying for asylum inside the Ninth Circuit and outside the Ninth Circuit.  

6. If the asylum transit ban went into effect in jurisdictions outside of the Ninth 

Circuit, there would be an immediate and significant detrimental effect on Law Lab’s ability to 

serve clients and maintain its programs across the country.   

7. Law Lab’s programming has a national reach not only because of our diverse 

geographic locations, but also because we operate our programs collaboratively across program 

sites.  For example, Law Lab operates pro se asylum workshops in Atlanta, Georgia; Kansas City, 

Missouri; Portland, Oregon; Tijuana, Mexico; and at the U.S.-Mexico border.  Our Atlanta project 

was the first to launch the asylum workshop concept, and templates and materials developed there 

are used across our other program sites.  If for example people fleeing persecution in Atlanta were 

subject to the asylum transit ban, while people fleeing persecution in Portland were not, Law Lab 

could no longer use synchronized materials across its asylum workshops.   

8. Law Lab employees also regularly staff these workshops at all of our sites, 

particularly in Atlanta, Portland, and Tijuana.  We hold asylum workshops on a monthly basis in 

Atlanta and Portland, and, in collaboration with partner organization Al Otro Lado, several times 

a month in Tijuana.  Law Lab attorneys and accredited representatives coordinate and implement 

the workshops, and also directly provide some legal services and advice to immigrant attendees.  

Our workshops in Atlanta and Portland almost always have attendees who have crossed the border 

both within and outside of the Ninth Circuit.  If the asylum transit ban were in place in parts of the 
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border, but not others, our asylum workshops would have to be meaningfully restructured in order 

to effectively serve persons who are subject to the transit ban and persons who are not.   

9. Providing legal guidance and asylum application assistance to persons subject to 

the transit ban at these workshops would be a significant burden on Law Lab employee time and 

program operations.  The majority of persons served at these workshops are Central American 

asylum seekers who would be subject to the asylum transit ban.  First, Law Lab would have to 

spend additional time developing the facts and legal theories for asylum applicants subject to the 

transit ban, as these applicants would be eligible only for withholding of removal and relief under 

the Convention Against Torture (CAT).  Withholding and CAT have a higher burden of proof than 

asylum, and these applications would require the development of entirely distinct and more in-

depth legal analyses.  Law Lab staff supervise and train attorney and accredited representative 

volunteers at these workshops, and would have to devote significant time to re-training these 

volunteers on the new standards and how to screen for attendees who might be subject to the ban. 

10. For example, just this weekend, Law Lab operated a pro se asylum workshop in 

Atlanta for persons seeking asylum. The workshop is part of a regular series of programming. Our 

staff—based in Georgia, California, Missouri, Florida, Washington, and Oregon--spent many 

hours training volunteers on law, process, and our materials; preparing technology for use in the 

workshops; and preparing individual clients and client applications in order for the workshop to 

be successful. However, because we used a centralized set of training materials and technology—

all of which are designed around a uniform application of the asylum regulations—the workshop 

was likely for nothing and will have to be redone. Before it can be redone, though, we will have 

to divert resources from other projects to re-programming because the injunction does not apply 

nationwide.      
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11. Additionally, most of the persons fleeing persecution who we serve at our 

workshops are in family units.  Often a nuclear family can file a single asylum application, with 

the spouse and minor children benefiting as derivatives.  But because withholding of removal and 

CAT do not allow derivative relief, every member of a family subject to the transit ban would have 

to file a separate application.  This would limit Law Lab’s workshop capacity significantly—

instead of completing eight applications for eight families, for example, we might only have 

capacity to complete eight applications for two families with four members each.   

12. The workshops in Tijuana, which provide legal guidance to persons who are about 

to seek asylum, would also be hindered because we would have to provide guidance about a rule 

that might apply to people at different points throughout their asylum cases.  In my experience, it 

is not uncommon for a person fleeing persecution to cross the border at a different location than 

the one in which they had sought legal advice.  Additionally, the state in which a person initially 

requests asylum is often not the same state where they will be detained, have their credible fear 

interview, or have their case heard on the merits in immigration court.  Therefore, even at our 

workshops in Tijuana, where most people anticipate seeking asylum at a border within the Ninth 

Circuit, we would need to create and provide guidance about the implications of the asylum transit 

ban for every individual seeking assistance. Specifically, there has been a significant increase of 

asylum seekers that Law Lab has provided guidance to in Tijuana that end up in detention centers 

in Louisiana and Mississippi, despite the fact that they entered the US to request asylum in the 

Ninth Circuit. 

13. We intend to replicate the Tijuana workshops, materials and specialized technology 

that Law Lab developed to serve asylum seekers along the U.S.-Mexico border—both inside and 

outside the Ninth Circuit. For example, in late July, Law Lab began to implement an expansion of 
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its services to asylum seekers using the Tijuana project as our model with a focus on Ciudad Juarez. 

Given our very limited financial resources and staff, the program expansion would likely only be 

scalable if we could replicate our Tijuana workshops, materials, and specialized technology at the 

sites in Ciudad Juarez.     

14. In addition to materials used at nationwide asylum workshops, Law Lab creates 

written materials and technology for use across our Centers of Excellence pro bono programs, our 

BorderX detention project, and other initiatives that serve people fleeing persecution throughout 

the United States.  These materials include printed guides, worksheets, training videos, self-help 

videos, and other resources that are used around the country.  If the asylum transit ban were to 

apply to people fleeing persecution outside of the Ninth Circuit, Law Lab would have to 

substantially revise its materials across programs, and create bifurcated resources going forward.   

For example, Law Lab is just finishing several months of work on a short client-targeted video 

that explains the elements of asylum in plain language.  We planned to use this video as an 

educational tool and distribute it widely amongst our partners and amongst communities of persons 

fleeing persecution.  If the asylum transit ban is allowed to go into effect, the video will be 

essentially useless, since the ban adds an additional element to asylum eligibility that the video 

does not discuss.  To create an effective resource going forward, Law Lab would have to entirely 

re-work the initial video, and likely create two versions for use inside and outside the Ninth Circuit.   

15. Though Law Lab focuses its work on building effective and scalable representation 

programs, we also engage in direct representation cases when necessary to serve our mission.  For 

example, I represented eighty men fleeing persecution who were held at the Sheridan Federal 

Correctional Institute in Sheridan, Oregon, in the summer of 2018; 100% of my clients passed 

their credible fear interviews and 97% were subsequently released from detention on bond or 
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parole.  Law Lab continues to directly represent clients who were previously detained at Sheridan, 

and also directly represents clients in jurisdictions outside of the Ninth Circuit.  If the asylum 

transit ban were to go into effect outside the Ninth Circuit, our limited direct representation work 

would become significantly more complicated and burdensome.    

16. Additionally, the clients served by Law Lab’s programs do not complete their 

immigration case in a single jurisdiction.  It is possible that a client would move seamlessly 

between our program sites—and thus between different judicial circuits—as their case progresses.  

A person fleeing persecution might receive a legal orientation and services at a workshop 

supported by Law Lab in Tijuana, Mexico; obtain release on bond or parole from a detention center 

in Texas with assistance from our BorderX project; and complete their asylum application at a 

Law Lab-run legal workshop in Atlanta, Georgia.  Many persons served by Law Lab programs 

move between jurisdictions throughout the lifetime of their asylum case as well.  In my experience, 

such movement between jurisdictions is common for asylum seekers.    

17. Law Lab’s programs within the Ninth Circuit will also be adversely impacted if the 

asylum transit ban rule goes into effect in other jurisdictions.  Law Lab coordinates the Equity 

Corps of Oregon, which is the region’s first government-funded universal representation program.  

A high number—likely close to 90 percent—of the Equity Corps’ clients are people who are 

fleeing persecution, many of whom arrived recently to the United States.  Equity Corps’ asylum 

clients enter the United States to seek protection at or in between ports of entry across the U.S.-

Mexico border, and a significant percentage of these clients first entered the United States in Texas 

or New Mexico.  If the asylum transit ban rule went into effect outside the Ninth Circuit, Equity 

Corps might have to shift significant resources towards representation of clients who entered the 

country in Texas or New Mexico and are subject to the ban.  These resources would include both 
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the devotion of additional time to withholding of removal and Convention Against Torture 

applications for these clients, who would not be eligible for asylum, and also re-working of case 

templates, resources, and materials to account for eligibility differences based on place of entry.  

This resource diversion would negatively affect other clients within the Equity Corps program, 

and also would harm the program as a whole, which could be forced to serve fewer people overall 

because of the increased time burden required for a subset of cases.  

18. Law Lab’s work providing strategic support, limited legal assistance, and advocacy 

in the cases of people fleeing persecution who were forcibly returned to Mexico under the “Migrant 

Protection Protocols” (MPP) program would be dramatically impacted if the asylum transit ban 

rule went into effect outside of the Ninth Circuit.  Law Lab works directly with people subject to 

MPP whose cases are heard in San Diego, California and El Paso, Texas; we also consult with 

projects that are providing assistance in Laredo, Texas and Brownsville, Texas.  Because Mexican 

nationals cannot be subject to MPP, all of the cases we support in this work are asylum cases where 

the applicant traveled or resided in a country other than their country of origin before seeking 

asylum in the United States.  Therefore, nearly all individuals subject to MPP outside of the Ninth 

Circuit would potentially be subject to the asylum transit ban while also facing the significant 

challenges that the MPP poses in litigating their asylum cases.  This combination would make our 

work in El Paso and our consulting in Laredo and Brownsville significantly more burdensome.   

19. Finally, our BorderX and EPIC programs would be significantly harmed if the 

asylum transit ban rule went into effect outside the Ninth Circuit.   BorderX works regularly in 

seven immigrant detention centers, six of which are outside of the Ninth Circuit.  As I noted in my 

prior declaration, 100% of the noncitizens BorderX serves are asylum seekers, the majority of 

whom transited through a third country before arriving to the United States.  If the rule were to go 
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into effect outside of the Ninth Circuit, work in at least six of BorderX’s program sites would 

significantly increase in difficulty, as release eligibility would be severely limited, if not 

eliminated, for many of our clients, and the program would have to develop alternative (and time 

consuming) release strategies for clients detained in those facilities.  That is because release 

eligibility turns to a significant degree on eligibility for asylum.  BorderX, like our other programs, 

would also have to change its templates, materials, and guidance to account for the different 

eligibility regimes that would govern clients based on place of entry to the United States and place 

of detention.   

20. In short, Law Lab’s work is national, not only in terms of program sites and direct 

representation of clients where necessary, but also the ways that our projects work together to 

provide high-quality resources to unrepresented asylum seekers, pro bono attorneys, and other 

representation projects.  Allowing the asylum transit ban to go into effect outside the Ninth Circuit 

would not only harm our multiple programs in place outside the Ninth Circuit, but would also harm 

our organization’s ability to employ a unified approach to our strategic programs.   To fully remedy 

the harms the Rule will inflict on Law Lab, the Rule would need to be enjoined nationwide, not 

just in the Ninth Circuit. 

21. Finally, had Law Lab been provided the opportunity to comment on the Rule 

before it went into effect, Law Lab would have submitted comments about why the Rule is 

unlawful and factually unsupported, and why it must be rescinded nationwide.  
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I hereby declare under the penalty of perjury pursuant to the laws of the United States that 

the above is true and correct to the best of my knowledge. 

EXECUTED this 18th day of August, 2019. 

 

       
Stephen W. Manning, OSB #013373 
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Signature for the Department of Homeland Security 

DEPARTMENT OF HOMELAND SECURITY 

Kenneth T. Cuccinelli II   Date  

Senior Official Performing the Duties of the Deputy Secretary 

Signed individually and collectively2 

2 “Signed individually and collectively” as used here indicates that the agency is entering into this Agreement 

both (1) for itself, independently, and (2) along with the other entities that comprise DHS, collectively.  Should 

one agency, for whatever reason, cease to be a party to this Agreement, this Agreement shall still survive for all 

other parties and be read and interpreted as if the removed party had never been a party to this Agreement.  

1/8/2021
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DECLARATION OF ALISON PHILLIPS 

Background 

1.  My name is Alison Phillips and I am a co-founder of The Human Trafficking Training 

Center (HTTC). The HTTC provides consultation services and training on human trafficking to 

law enforcement across the United States. Previously I served as the Director for the Anti-

Human Trafficking Task Force for the Missouri Attorney General's Office. In that role, my job 

entailed facilitating and implementing a multi-disciplinary, comprehensive approach to 

addressing human trafficking in the state of Missouri; work that involved federal, state, county 

and local law enforcement, as well as regulatory, and social service agencies. Under my 

leadership, the Missouri Anti-Human Trafficking Task Force launched a first of its kind in the 

nation, strategy to address human trafficking in illicit massage businesses; named The Hope 

Initiative. This initiative achieved unprecedented success in closing IMB’s within our state. It 

has been featured in multiple national forums and to date 23 other states have sought 

consultation looking to replicate the Hope Initiative. The HTTC at the request of INTERPOL in 

response the refuge crisis coming out of Ukraine, will also start several trainings in Europe. 

Through my work at the Missouri Attorney General’s Office and at the HTTC, I have helped 

train hundreds of professionals to identify and respond to human trafficking.  

2.  Prior to my employment with the Attorney General's Office, I worked as an Adjunct 

Professor at the University of Missouri, Kansas City and Mid-America Nazarene University 

teaching courses on human trafficking to undergraduate criminal justice majors. I have worked 

as a consultant to churches and other community groups, helping them to plan effective and 

strategic efforts to combat human trafficking. In 2017, I obtained a Master’s Degree in Criminal 

Justice and Criminology from the University of Missouri, Kansas City.  In sum, I have over a 

decade of experience in the anti-trafficking field.  

3. As part of my work, I have interviewed, worked with, advocated for and mentored 

hundreds of survivors of human trafficking. Many of them have shared with me personal details 

about the inhumane and horrific things that they have experienced; things that I will never forget. 

These stories and the resilience of those that have survived and carry on to build a new life for 

themselves motivate and inspire me to continue to fight.  

4. Part of my background in human trafficking work also originates from my experiences as 

a foster parent. Additionally, I am the proud mother of a daughter that my husband and I adopted 

internationally at the age four. Our adoption is the result of an intensive, three year process that 

we underwent before we could bring our daughter home. This was followed by another year 

before we were permitted to legally finalize her adoption. When we traveled to our daughter’s 

birth country of India to bring her home, we were allowed to do so because an Indian court had 

granted us legal guardianship and we had obtained a Visa so that she could enter the United 

States. In order to finalize the adoption and for our daughter to become a U.S. citizen, we first 

submitted to a year’s worth of social work visits and progress reports which were forwarded to 

India for their review and approval. We understood that all of this was to ensure that children 

brought into the U.S. for the purpose of adoption are protected from abuse and exploitation. 
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Human Trafficking on a Global Level 

5. Recent estimates state that human trafficking is a $150 billion dollar annual industry in 

which 40 million people around the world are currently victimized (International Labor 

Organization, 2014). Victims are trafficked for the purpose of forced labor, commercial sexual 

exploitation, using children as soldiers, begging, surrogacy, adoption and even organ harvesting. 

In financial terms, human trafficking is the second largest criminal enterprise on earth, following 

the illegal trade in drugs. Traffickers all around the world are increasingly recognizing the 

lucrative nature of human trafficking as it is relatively low risk when compared to the trade in 

illegal drugs, which requires extensive time and investment to manufacture, and high risk to 

transport and sell. Victims of human trafficking, on the other hand, can be easily obtained for 

little or no investment and can be sold repeatedly.    

6. On a global scale, human trafficking victims are recruited and sold domestically within 

their own native country, but they are also moved via trans-regional flows that are influenced by 

“push and pull” factors. In so-called “origin countries,” government corruption, war, persecution, 

natural disasters, poverty, and organized crime create environments that in effect push victims 

out of their native country. Traffickers use financial rewards, opportunities to make money and 

the provision of basic needs to lure potential victims. Individuals from backgrounds of poverty 

and desperation are especially vulnerable to these offers. Traffickers capitalize on these 

circumstances of desperation and further exploit their victims’ vulnerabilities by creating 

situations of debt bondage and dependency. The affluence of “destination countries,” and the 

presence of demand for commercial sex and forced labor present a powerful economic pull that 

influence the flow of victims from one country to another. 
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7. Policy makers in destination countries who are interested in protecting vulnerable people 

groups from exploitation within their country, should understand trans-regional flow and global 

patterns of human trafficking. Yury Fedotov, former Executive Director of the United Nations 

Office of Drugs and Crime, was quoted in the 2020 Annual Trafficking in Persons Report (TIPS) 

as saying, “[Human Trafficking] thrives in situations where the rule of law is weak and people 

lack opportunities. Humanitarian crises and conflicts create an environment in which traffickers 

easily prey upon the vulnerable.” (Trafficking In Persons Report, 2020 p. 23) Destination 

countries with weak border security and lax immigration policies in effect create an open door 

for traffickers to enter and do business. It creates more opportunity for them to make money and 

in turn motivates traffickers to recruit more victims from origin countries. Put simply, traffickers 

would not invest the time and resources to groom, recruit and transport large numbers of 

potential victims to the U.S. border if they had reason to believe a crossing would not be 

possible. There’s no money in that. 

 

Human Trafficking in the United States 

8. According to years of data collected by Polaris Project, the nation’s largest anti-human 

trafficking non-governmental organization and the operator of the National Human Trafficking 

Hotline, the majority of human trafficking victims in the United States are U.S. citizens. The 

affluence of the U.S., however, also makes it a destination country for victims from other 

countries. International criminal organizations look for weaknesses in U.S. borders and 

immigration policy in order to bring their victims into the country. Russian mafia, Asian 

organized crime, and Mexican cartels smuggle people into the United States for the purpose of 

human trafficking. Much of this occurs across the U.S.-Mexico border. 

9. The most common origin countries for human-trafficking victims documented in 2020 

were from Mexico followed by Honduras and Guatemala (US Department of State (2020) 

Trafficking in Persons Report. pgs. 515-523. Retrieved from:https://www.state.gov/wp-

content/uploads/2020/06/2020-TIP-Report-Complete-062420-FINAL.pdf). In the years 2015-

2018, 2,552 victims of human trafficking were identified by Polaris Project that related to cross 

US-Mexico border human trafficking activities. Of those victims, 1,535 originated from Mexico, 

151 from the USA, 82 from Honduras, 76 from Guatemala, 33 from India, and 33 from El 

Salvador. In the same years, Polaris identified 1,782 traffickers committing cross US-Mexico 

border human trafficking. 380 of those traffickers originated from Mexico, 132 from the USA, 

29 from Honduras, 20 from Guatemala, and 13 from India. While data on suspected traffickers 

committing cross US-Mexico border human trafficking is not yet available for the fiscal year of 

2021, the US Border Patrol estimates 1.6 million contacts with migrants crossing the US 

southern border during that time period. This is four times higher than the previous year and an 

all time record. 

10. Not all victims entering the U.S. via the southern border are Hispanic. Victims from 

Eastern Europe have also been smuggled into the United States via the U.S.-Mexico border by 
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Russian mafia and other Eastern European criminal organizations. Their tactic is to disguise their 

victims as American students by purchasing a nice car and western clothing for their Caucasian 

victims as a means to ensure passage across the border. Asian organized crime also has a history 

of using the southern border as a means to bring in women they intend to traffic through illicit 

massage businesses. In 2021, there were more immigrants crossing the US southern border from 

countries other than Mexico than ever before (US Customs and Border Protection, 2022). Many 

immigrants are from countries not historically seen attempting to cross our border, like Brazil, 

Haiti or Cuba. 

  

11. It is important to understand that human trafficking and human smuggling, while 

interconnected, are two different things. Smuggling is a crime against a nation and is something 

that an individual can consent to. Human trafficking, however, is a crime against an individual. 

As defined by law, a person cannot consent to being trafficked. Smuggling can make an 

individual vulnerable to traffickers in a number of ways. For example, many smuggling 

operations are conducted for the purpose of creating debt bondage situations or circumstances in 

which children are separated from their families. Many traffickers employ smugglers to transport 

the victims recruited in origin countries.  

12. To be clear, the United States is a desirable location for human traffickers to be doing 

business. There is money to be made here. International organized crime groups seek to exploit 

loopholes in our visa system, policies about asylum, and find areas of our borders that can be 

physically crossed with relative ease. For example, many of the workers in the estimated 11,000 

illicit massage businesses across the United States entered the U.S. in one of two ways: they 

were smuggled across the U.S.-Mexico border via coyotes or took advantage of loopholes in 

immigration policy enacted in 2012 under the Obama Administration that allowed them to claim 

asylum for persecution. No verification of the basis for seeking asylum is required and follow up 

is not provided. Thus, the victims disappeared into the United States. Many of these women are 

under the control of Asian organized crime groups and are being sex trafficked in illicit massage 
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parlors across the United States (Polaris, 2018, Human Trafficking in Illicit Massage 

Businesses.) 

13. Foreign national victims of human trafficking are found in both labor and sex trafficking 

across the United States. Foreign nationals who don’t speak English and are undocumented can 

easily be marginalized and isolated. Fear of deportation can keep victims from reporting to law 

enforcement. Often these victims have been told to fear law enforcement and are unaware of 

their rights. Unaccompanied and undocumented minors who enter the United States via 

smugglers are extremely vulnerable to traffickers and other abusers. There is no one to file a 

missing child report, or issue an Amber Alert. There is no record that the child is even here in 

this country. No one even knows to look. In the eyes of a trafficker, children in these 

circumstances make ideal victims. 

14. The following graphic represents top venues for human trafficking reported to the 

National Human Trafficking Hotline during the year of 2020 (the latest year those statistics are 

available): 

 

Source: Polaris Project (2020), Retrieved from: https://humantraffickinghotline.org/states 

15. Unskilled labor pools are common places to find labor trafficking victims in states all 

across the U.S. Undocumented, marginalized immigrants are ideal candidates for these 

situations. Female labor trafficking victims are also often subjected to harassment and sexual 

abuse including sex trafficking. 

 According to the International Journal of Rural Criminology (2014), 39% of North 

Carolina’s farm workers report being trafficked or otherwise abused. 

 In 2008, approximately 1,200 undocumented migrant workers were freed from slave-like 

conditions on tomato farms in central Florida. Victims had wages withheld, were beaten, 

threatened and forced to work long hours in extreme conditions. They were locked up 

and confined. Some of the women reported sexual abuse.  

 In 2015, a Justice Department press release announced the unsealing of a 15-count 

superseding indictment “charging three defendants with luring Guatemalan minors and 
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adults into the United States on false pretenses, then using threats of physical harm to 

compel their labor at egg farms in Ohio.” 

 Other cases have involved tomato pickers locked in box trucks under armed guard and 

children around the age of 7 laboring in Michigan blueberry groves.  

Retrieved from: https://www.csmonitor.com/World/2015/1116/Trafficking-In-Florida-s-

tomato-fields-a-fight-for-ethical-farm-labor-grows) 

16. Farley, Ugarte & Zarate (2004) document reports of residential brothels and camps that 

extend from San Diego all the way up to Canada where undocumented immigrant young girls 

and women are sold for sex. These victims entered the United States via the southern border with 

the assistance of coyotes who initially promised them a better life (Farley, M., Ugarte, MB., 

Zarate, L. 2004. Prostitution and trafficking of women and children from Mexico to the United 

States. Journal of Trauma Practice, Taylor & Francis.) One of these camps is described in a 2003 

report by a physician working with migrant workers, “‘The first time I went to the camps I didn’t 

vomit only because I had nothing in my stomach. It was truly grotesque and unimaginable.’ 

Many of the girls were 9 to 10 years old. On one occasion the physician counted 35 men raping a 

girl for money during a single hour.” (Hernandez, A. 2003. The Sex Trafficking of Children in 

San Diego: Minors are prostituted in farm labor camps in San Diego. El Universal, Mexico City. 

Jan 11, 2003). 

 

17. Humanitarian considerations are primary in our border policy. Nevertheless, there are 

fiscal costs to consider as well. Expenses are incurred by our federal government, but also by 

states for things like law enforcement; and other criminal justice system resources, social service 
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costs, the public health system as well as opportunity costs should be considered. Labor 

trafficking results in lost wages and tax revenue and puts downward pressure on wages in 

general, especially in unskilled labor pools. This further exacerbates the economic challenges for 

individuals working in those areas of the economy which often impacts increased demand for 

assistance with housing and food. The money made through human trafficking by international 

organized criminal organizations operating in the United States further empowers these entities 

and contributes to an increase in crime in general. All of this has a very real price tag to it.  In 

2016, the University of Texas and published a report estimating the prevalence of child sex 

trafficking and labor trafficking in Texas and the associated financial cost to the state. Key 

findings of this report estimate that approximately 79,000 minors were being sex-trafficked in 

Texas at any given time during that year. The lifetime social service costs incurred by the state 

and the victims themselves through mental and physical health costs, strains to the public health 

system, and law enforcement expenses is estimated to be $6.6 billion dollars. The study 

additionally estimates the annual value of lost wages for labor trafficking victims to be 

approximately $600 million dollars. (Source retrieved from: https://globalinitiative.net/wp-

content/uploads/2018/01/Human-trafficking-by-the-numbers.pdf) 

18. In conclusion, the data presented indicates there is a relationship between the prevalence 

of human trafficking in the United States and activity on the US-Mexico border. Immigration 

policies as they relate to the management of the southern border of the United States are a 

contributing factor to overall rates of human trafficking in the United States. Cross border 

trafficking is not the largest cause of overall human trafficking in the United States, as the 

majority of human trafficking cases within the United States originate domestically. 

Nevertheless, cross border human trafficking activity has implications for the overall prevalence 

of human trafficking in all fifty states, not just the states along the U.S. Mexico border. 

 

Missouri 

19. For the three years 2017 through 2019, between 9% and 12% of calls made to the 

National Human Trafficking Hotline for the state of Missouri involved foreign nationals. It is my 

professional opinion, based on my study of relevant research and my work in the field, that what 

is reported to the National Human Trafficking Hotline are just the proverbial “tip of the iceberg.” 

The vast majority of cases of human trafficking are not identified or reported at all, this is 

especially true for cases in which the victims are foreign nationals. Most of these victims are 

very isolated and marginalized by physical, geographical, cultural and linguistic factors. They, 

like many human trafficking victims, do not self-identify as victims, do not know their rights, 

and do not know who or how to ask for help.  

20. Several recent sample cases of human trafficking involving foreign nationals who were 

able to gain entry into the United States due to weaknesses in immigration policy and then were 

exploited in or through Missouri are provided in the following section. They detail the ways in 

which lax immigration policy and open borders create opportunities for traffickers. Once victims 

arrive in the United States, they do not just stay in the bordering states of California, Arizona, 
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New Mexico and Texas. Cases involving human trafficking of foreign nationals are documented 

in all fifty states.  

21. In 2014, an 80% increase in unaccompanied minors at the U.S. Mexico border was 

reported. This increase is attributed to several factors, including a change in policy regarding the 

potential deportation for undocumented immigrants who were minors. Accompanying that 

change in policy was a marked increase in smugglers’ recruitment in origin countries. 

( Robertson, Lori (2018-06-28). "Illegal Immigration Statistics"). As Director of our state HTTF, 

I have the opportunity to work with numerous social service and law enforcement agencies 

across the state. A veteran state Trooper with over two decades of experience on Missouri 

highways recounted for me how in 2014, he saw a marked increase in activity on our highways 

involving foreign nationals. Some of that activity he suspects involved human trafficking. 

22. Missouri can be a destination or transit state for many human traffickers. This is mainly 

due to the state’s substantial transportation infrastructure, major population centers and various 

aspects of our economy that are reliant on unskilled labor such as agriculture. Missouri has the 

7th largest highway system in the nation with six major interstates. Coupled with its geographical 

middle location in the country, this ensures that a significant portion of transnational movement 

passes through Missouri.  

 

Source: Missouri Department of Economic Development (2021). Retrieved from: 

https://ded.mo.gov/transportation-and-logistics/why-missouri/centrally-located-with-excellent-

infrastructure 
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Case Examples 

An Unaccompanied Three Year Old Girl 

23. On December 22, 2020, a Kansas Highway Patrol Technical Trooper conducted a traffic 

stop on U-54 Hwy in SW Kansas.  The vehicle was full of illegal immigrants.  The trooper 

observed 9 males and 1 female and wanted to check the welfare of the female to make sure that 

she was not being trafficked.  During the traffic stop, it came to light that there was a small 

female child in the vehicle.  The trooper re-approached and eventually discovered that the 3 year 

old female from Ecuador was concealed under the rear bench seat and covered with a 

blanket.  Further investigation revealed that the child was not related to anyone in the 

vehicle.  Further, her parents had her smuggled across the U.S.-Mexico border in one fashion and 

they were going to attempt to cross utilizing a different method.  The parents didn’t make it 

across.  However, they had sent the girl with a phone and some phone numbers to contact if this 

scenario happened.  The driver stated he picked the child up in Albuquerque, NM at a gas station 

from a different vehicle.  He admitted he was taking the child to Chicago [via Missouri].  The 

parents had planned to arrive in New York to live with family.  The driver didn’t know why the 

girl was going to Chicago or whether she would end up in New York or not.  He was being paid 

to transport these immigrants.  

24. The girl was removed from the situation and family in New York was contacted.  No one 

had heard from this girl in the six days since she crossed the border.  Two days later, the family 

members from New York arrived to take custody of the girl.   

25. This traffic stop came five days after some human trafficking/sex offender training that 

the Missouri State Highway Patrol provided to this trooper and other members of the Kansas 

Highway Patrol. 

(Source: Personal Communication (April 2, 2021). Kansas Highway Patrol) 

26. As task force director, I am aware of children in situations like this, especially very 

young ones, being sexually exploited in residential brothels and through websites that specialize 

in producing child sexual abuse material (CSAM) (also referred to as child pornography). There 

is a very specific niche market for CSAM featuring very young children with subscribers who 

are willing to pay high dollar to access. Some of these websites require subscriptions where a 

viewer can pay for customized sessions where they can request specific acts to be done to the 

child while the viewer watches live. The website platforms that participate in this horrible 

practice often use children from developing countries with unstable governments where they 

have reasonable assurance that there will be no law enforcement involvement. Children who are 

unaccompanied and undocumented in the United States are ideal potential victims for this form 

of horrific abuse as well. 

______________________________________________________________________________ 
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A Pregnant 12 Year Old Girl From Honduras 

27. In the summer of 2021, a nurse at a Missouri area hospital provided treatment to a 12 year 

old girl from Honduras. The girl was pregnant by an adult male and had several indicators of 

trafficking and/or exploitation. Because they were undocumented, the girl’s mother had been 

reluctant to seek medical treatment for the child or report to police. The nurse did make a police 

report, however local police resources have become so limited that proper follow up and 

investigation was not provided.  

(Source: Personal Communication. (June, 2021) Anonymous Nurse)   

28. When I tried to follow up with the sergeant who received this report just four days later, he 

apologized to me for not being able to readily recall the situation, because in his words, “We’re 

so overrun with stuff like this”. To our knowledge, this girl has not received services and there 

has been no investigation or arrests made. 

29. Being undocumented creates a vulnerability that traffickers and other exploiters routinely 

exploit. They know victims fearing deportation will be reluctant to seek medical care and will 

rarely ever report to police. There is no record of these victims even being in our country and so 

they make ideal victims. At the same time that we are seeing a sharp increase in the number of 

these vulnerable people in the US, we are also experiencing a decline in available law 

enforcement resources and health care workers. In other words, the rise in illegal immigration is 

creating more work for our law enforcement and health care workers at the same time that we 

have fewer people in those professions available to do it. The net result is that more vulnerable 

people suffer and tax payers foot the bill.  

An 11 Year Old Girl in Lingerie 

30. In the fall of 2021, an 11 year old girl from Central America sought treatment at a Missouri 

hospital after being raped. The nurse who made a report to law enforcement recognized several 

indicators of trafficking and/or exploitation. During the exam, the nurse also noted that the child 

was wearing lingerie and had sent thousands of nude photos of herself to adult men on her 

phone. Even though this child had been raped multiple times, the family was reluctant to seek 

medical care of make a report to police, because they were undocumented.  

(Source: Personal Communication. (October, 2021) Alison Phillips. Anonymous Nurse) 

31. In this case, it should also be noted that due to lack of resources law enforcement has not 

followed up and initiated an investigation. The expenses for her medical care will ultimately be 

realized through increased costs in medical care for all. 
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A Broken Down Semi Truck in Oklahoma 

32. An Oklahoma news affiliate in March of 2022 reported a story detailing the events 

surrounding a broken down semi truck in McLean County. The semi pulled over and was 

surrounded by several SUV’s containing adult Hispanic males. The semi truck driver then left 

the scene in one of the SUV’s. Men from a nearby business heard cries for help coming from the 

trailer and opened the back. Inside were approximately 50 Hispanic children between the ages of 

10 and 16 who said they had been in the tractor trailer for over 20 hours. They were fearful and 

had been malnourished and beaten. Seven of the children were rescued when law enforcement 

was called. The other children disappeared when the men in the SUV’s returned to the scene. An 

investigation into human trafficking has been initiated as a result of this incident. 

(Source: Oklahoma News 4 KFOR (March, 2022) 

https://www.youtube.com/watch?v=T88Iw9EURko) 

Labor Trafficking in the Kansas City Area 

33. In 2016, the owners and crew leaders of a company named Century Roofing were found 

to be involved in labor trafficking of undocumented immigrants. The federal indictment alleges 

that the workers were threatened, intimidated, and coerced into paying kickbacks to the company 

and its managers. Workers were housed in over-crowded apartments, and threatened with 

deportation if they did not work long hours and pay money back to supervisors. Further 

investigation indicated that Century Roofing helped facilitate the recruitment and transportation 

of their victims for the purpose of providing below market wages.  Three arrests were made. 

Retrieved from: https://fox4kc.com/news/3-arrested-in-kck-on-criminal-charges-following-

homeland-security-investigation/ 

 

Labor Trafficking in the Branson Area 

34. In 2009, a labor leasing company named Santa Cruz Management, was found to be hiring 

foreign nationals who had been trafficked into the United States utilizing loopholes in the U.S. 

H-2B Visa system. The company sent recruiters to countries like Belize and the Philippines to 

find workers to fill their positions, knowing there were weaknesses in the H-2B Visa system that 

could be used to facilitate their entry into the U.S. Workers agreed to incur a debt that they 

believed could later be paid off once they started working. The labor company would help 

facilitate travel, and provided assistance with circumventing the immigration process by telling 

them how to lie to immigration officials. Victims were then forced violate the terms of their 

visas, housed in overcrowded apartments and hotel rooms, and threatened with deportation. The 

victims were employed as landscapers, housekeepers and worked in restaurants in the Branson 

Area.  

35. This case is a classic example of how the tactic of utilizing debt bondage is a common 

means to control labor trafficking victims and exploit them for their wages. Many victims make 

substandard wages, but even those who make minimum wage can then be forced, coerced or 
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tricked into paying all or most of that back to the company as a means to pay of that debt. 

Traffickers will continue to find ways to add to this contrived debt as a means to continue control 

and make money. An important aspect of this story to keep in mind is that were it not for 

weaknesses in our immigration system, be it loopholes in our Visa system or a physical opening 

in a border where crossing is permissible, traffickers would not invest in recruiting, transporting 

and harboring of victims in the first place. 

Retrieved from: https://www.hoppocklawfirm.com/a-branson-human-trafficking-scheme-and-its-

hopeful-aftermath/ 

 

 

 

Multi State Labor Trafficking Case  

36. In 2009, eight individuals from Uzebekistan were charged with racketeering, forced labor 

trafficking, immigration violations. They owned and operated three labor leasing companies that 

primarily was looking to hire house cleaners for hotels across 14 states including Missouri, 

specifically in the Kansas City and Branson areas.  The workers were largely undocumented 

immigrants who entered via the southern U.S.-Mexico border or had overstayed their visas. They 

were controlled by debt bondage tactics in which sometimes worker would receive paychecks 

with negative earnings and threats of physical violence and abuse and threat of deportation. The 

indictment also included violations related to identity theft, harboring illegal aliens, mail fraud, 

conspiracy to commit money laundering, transporting illegal aliens, visa fraud, extortion, 

interstate travel in aid of racketeering, wire fraud and inducing the illegal entry of foreign 

nationals.  

Retrieved from: https://www.justice.gov/opa/pr/eight-uzbekistan-nationals-among-12-charged-

racketeering-human-trafficking-immigration 

37. In sum, a significant increase in the levels of illegal immigration across the southern border, 

as is expected from the termination of the Title 42 policy, will lead to an increase in human-

trafficking across the southern border, which will injure the trafficking victims and impose 

financial costs on States, including Missouri. 

 

I swear or affirm under penalty of perjury that the foregoing is true and correct. 
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Dated: April 8, 2022    

  

Alison Phillips 
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INTRODUCTION 
 Proposed Intervenor Innovation Law Lab (“Law Lab”) respectfully requests that this Court 

stay the portion of its Preliminary Injunction that applies the ruling nationwide, rather than only in 

the Plaintiff States. See ECF No. 90 at 46-47. Should the Court deny this request, Proposed 

Intervenor intends to seek the same relief from the Fifth Circuit. See Fed. R. App. P. 8(a)(1) (“A 

party must ordinarily move first in the district court[.]”).  

Proposed Intervenor maintains that this Court erred in denying intervention, and also in 

ordering the continued implementation of Title 42 across the entire southern border, including in 

states that are not parties to this case and have claimed no injury for remediation. ECF No. 90 at 

46-47. Law Lab has now appealed this Court’s denial of its Motion for Limited Intervention, ECF 

Nos. 62, 83, as well as the nationwide scope of the preliminary injunction—specifically, its 

application in the geographic boundaries of states that are not parties to this lawsuit ECF Nos. 90, 

91.  

Law Lab respectfully contends that it is likely to succeed on the merits of its claims that 

this Court erred in denying its motion to intervene and in issuing a preliminary injunction that is 

nationwide in scope. Law Lab maintains that nationwide injunctions are impermissible in cases 

like this one, where that relief far exceeds what is needed to remedy the traceable harm to the 

moving parties and greatly burdens the rights and interests of non-parties. Additionally, Law Lab 

will suffer irreparable harm in the absence of a stay, a stay will not cause Plaintiff States substantial 

harm, and the public interest warrants a stay of the nationwide scope of the injunction pending 

appeal.  

For these reasons, this Court should stay the nationwide scope of the preliminary 

injunction. See Nken v. Holder, 556 U.S. 418, 425-26 (2009) (listing stay factors).  
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ARGUMENT 
I. Law Lab has standing to appeal the merits of the order granting Plaintiff States’ 

motion for a preliminary injunction on a nationwide basis. 
Law Lab1 seeks a stay of the nationwide scope of the preliminary injunction pending its 

appeal of both its denied Motion for Limited Intervention, ECF No. 83, and the nationwide scope 

of the injunction, ECF Nos. 90, 91. As a denied Proposed Intervenor, Law Lab may appeal the 

nationwide scope of the preliminary injunction together with its appeal of the denied Motion for 

Limited Intervention. DeOtte v. State, 20 F.4th 1055, 1066-67 (5th Cir. 2021) (holding denied 

intervenors may appeal intervention and merits simultaneously because “if it were concluded on 

appeal that the district court had erred in denying the intervention motion . . . then the applicant 

would have standing to appeal the district court’s judgment.”). 

Law Lab has suffered (and will continue to suffer) harm from the geographic scope of the 

injunction this Court ordered. DeOtte, 20 F.4th at 1070 (“Standing to appeal requires injury from 

the judgment of the lower court,” and requires appellant to show injury in fact, causal connection, 

and redressability). The nationwide scope of the preliminary injunction stymies Law Lab’s 

operations by blocking access to the asylum system for individuals who intend to seek asylum 

along the southern border in California and New Mexico and have no intent to reside in any of the 

Plaintiff States. Declaration of Stephen Manning, ECF No. 62-3 (“Law Lab Decl.”) at ¶¶ 10, 12, 

13. But for the nationwide scope of the preliminary injunction, Law Lab would have been 

permitted to resume its provision of services to individuals seeking asylum at the California and 

New Mexico border on May 23, 2022. ECF No. 10-1. An order limiting the nationwide scope of 

this injunction and instead allowing it to run only in the geographic boundaries of the Plaintiff 

 
1 Both individual Proposed Intervenors, Alicia De Los Angeles Duran Raymundo and Kevin Alexi 
De Leon De Leon, have been admitted to the United States and no longer pursue intervention in 
this case. 
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States would permit Law Lab to resume its provision of services to individuals seeking asylum in 

California and New Mexico.  

Thus, Law Lab can establish injury in fact, causal connection, and redressability in support 

of its standing to appeal the geographic scope of the preliminary injunction. For the same reasons, 

Proposed Intervenor continues to believe this Court erred in denying its Motion for Limited 

Intervention. ECF No. 62 at 15-16 (describing Law Lab’s unique interests for purposes of Rule 

24).  

II. This Court should stay the preliminary injunction pending appeal, insofar as it 
operates outside the geographic bounds of the plaintiff states. 

A party may move to stay an order granting an injunction pending appeal. Fed. R. App. P. 

8(a)(1)(C). “A party must ordinarily move first in the district court[.]” Fed. R. App. P. 8(a)(1). The 

party seeking a stay of injunctive relief in district court must show (1) that it is likely to succeed 

on appeal; (2) that the movant would suffer irreparable harm absent a stay; that granting the stay 

would not substantially harm other parties; and (4) that granting the stay would serve the public 

interest. See Staley v. Harris Cnty., Texas, 332 F. Supp. 2d 1041, 1043 (S.D. Tex. 2004); Nat’l 

Football League Players Ass’n on behalf of Elliott v. Nat’l Football League, No. 4:17-CV-00615, 

2017 WL 4124105, at *2 (E.D. Tex. Sept. 18, 2017).  

This Court should grant Law Lab’s motion to stay the scope of the preliminary injunction 

that extends beyond the geographic boundaries of the Plaintiff States because Law Lab is likely to 

succeed on the merits of its appeal of the denial of its intervention motion and the nationwide scope 

of the injunction; Law Lab will continue to suffer irreparable harm absent a stay; a stay will not 

substantially harm Plaintiff States; and the public interest supports a stay. See Nken, 556 U.S. at 

425-26.  
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A. Law Lab is likely to succeed on the merits of its claim on appeal. 
Law Lab can establish “a strong showing of likelihood of success on the merits” of its 

claim that the preliminary injunction this Court granted should have been tailored to apply only in 

the geographic boundaries of the Plaintiff States, as required by the first stay factor. See Woodfox 

v. Cain, 789 F.3d 565, 569 (5th Cir. 2015).  

1. Law Lab is likely to succeed on its appeal of the denial of intervention. 

As an initial matter, Proposed Intervenor is likely to succeed on its appeal of the denial of 

its motion for limited intervention as of right and limited permissive intervention, ECF No. 83. 

Law Lab demonstrated that it is entitled to intervene as of right by showing (1) that its application 

to intervene was timely; (2) that it has an interest related to the policy that is the subject of the 

action; (3) that the disposition of the action my “as a practical matter, impair or impede [its] ability 

to protect that interest”; and (4) that its interest is inadequately represented by existing parties to 

the suit. See Fed. R. Civ. P. 24(a); ECF No. 62 at 7-14. The Court denied Law Lab’s motion to 

intervene on the ground that its interests are adequately represented by the federal government 

Defendants.  

However, as Proposed Intervenor’s opening brief showed, there is sufficient divergence 

between its interests and those of the government to warrant intervention under Fifth Circuit law. 

To overcome the presumption of adequate representation, “an intervenor must demonstrate that its 

interests diverge from the putative representative’s interests in a manner germane to the case.” 

Texas v. United States, 805 F.3d 653, 662 (5th Cir. 2015). As the Fifth Circuit held in Texas, even 

when the government defends a policy benefiting proposed intervenors, the government’s interest 

may still differ due to its overriding interest in “expansive . . . executive authority” and “efficiently 

enforcing the immigration laws.” Id. at 663. In contrast, in this case, Proposed Intervenor has 

demonstrated its divergent interest in seeking to advance migrant and refugee justice, including by 
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assisting individuals seeking asylum under Title 8 near the California and New Mexico borders 

with Mexico. Law Lab Decl. ¶¶ 2, 10, 12-13. The government has made its divergent interests 

manifest in this litigation by declining to present arguments for limiting the scope of the 

preliminary injunction to the Plaintiff States. See Texas, 805 F.3d at 663 (divergent government 

interest impacting litigation weighed in favor of intervention).  

In light of this divergence of interests, it is no answer that Proposed Intervenor merely seeks 

to pursue a litigation strategy that has been rejected by government defendants. The issue Proposed 

Intervenor seeks to raise goes to the nature of the relief available; it is not just a different litigation 

strategy. Moreover, where there is a “lack of unity in all objectives,” it is sufficient for Proposed 

Intervenor to show that it plans to advance “real and legitimate additional or contrary arguments” 

to meet Rule 24(a)’s requirement that the government’s representation “may be inadequate.” 

Texas, 805 F.3d at 662 (cleaned up). Proposed Intervenor’s interests diverge from the 

government’s and, to advance those interests, it seeks to pursue an argument the government has 

not pressed. As such, Proposed Intervenor is likely to prevail on appeal of the denial of 

intervention.  

2. Law Lab is likely to succeed on its claim that the Court should have 
limited the scope of its injunction to the Plaintiff States.  

“[A] district court should think twice—and perhaps twice again—before granting universal 

anti-enforcement injunctions against the federal government. Even if it turns out that the . . . States 

in this case are entitled to relief, it is difficult to see why an injunction applicable only to them 

would not do the trick.” Arizona v. Biden, 31 F.4th 469, 484 (6th Cir. 2022) (Sutton, J.) (staying a 

nationwide injunction entered on behalf of several states challenging federal immigration policy). 

See also Dep’t of Homeland Sec. v. New York, 140 S. Ct. 599, 600 (2020) (Gorsuch, J., concurring) 

(“Equitable remedies, like remedies in general, are meant to redress the injuries sustained by a 
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particular plaintiff in a particular lawsuit. When a district court . . . goes further than that, ordering 

the government to take (or not take) some action with respect to those who are strangers to the 

suit, it is hard to see how the court could still be acting in the judicial role of resolving cases and 

controversies.”); Trump v. Hawaii, 138 S. Ct. 2392, 2425-29 (2018) (Thomas, J., concurring).  

Here, like in Arizona, a nationwide injunction is not necessary to remedy—and is entirely out of 

proportion with—Plaintiff States’ alleged harms. 

Injunctions must be tailored to take account of case-specific factors. Califano v. Yamasaki,  

442 U.S. 682, 702 (1979). Such tailoring requires taking a clear-eyed look at the precise nature of 

the injury that gave rise to the suit and modulating relief accordingly. Lewis v. Casey, 518 U.S. 

343, 357 (1996). Where the injury to the prevailing party is slight, equitable relief should typically 

be correspondingly modest. Milliken v. Bradley, 418 U.S. 717, 738 (1974) (in “any equity case, 

the nature of the violation determines the scope of the remedy”); see also Dayton Bd. of Educ. v. 

Brinkman, 433 U.S. 406, 420 (1977) (same); Austin Indep. Sch. Dist. v. United States, 429 U.S. 

990, 992 (1976) (Powell, J., concurring) (faulting the Court of Appeals for ordering a degree of 

injunctive relief “far exceeding in scope any identifiable violations”). To apply this principle of 

proportionality, courts must weigh the harm suffered by the plaintiff against the burdens of 

imposing injunctive relief on the defendant and the public at large, including parties not before the 

court. eBay	v. MercExchange, L.L.C., 547 U.S. 388, 391 (2006); Weinberger v. Romero-Barcelo, 

456 U.S. 305, 312 (1982).  

Courts must also consider the viability of narrower alternatives. See Trump v. International 

Refugee Assistance Project, 137 S. Ct. 2080, 2087-88 (2017) (per curiam) (narrowing injunction 

that swept “much further” than what would have been necessary to redress the injuries of the 

plaintiffs and others “similarly situated.”). In Dayton, the Supreme Court faulted the lower court 
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because “instead of tailoring a remedy commensurate to the three specific violations, the Court of 

Appeals imposed a systemwide remedy going beyond their scope.” 433 U.S. at 417. And, in Lewis, 

the Supreme Court struck down a sweeping injunction because the “violation ha[d] not been shown 

to be systemwide, and granting a remedy beyond what was necessary to provide relief to 

[plaintiffs] was therefore improper.” 518 U.S. at 360.2  

Law Lab respectfully contends this court erred in ordering nationwide injunctive relief that 

sweeps much further than necessary. The injunction is entirely out of proportion with the showing 

of harm in support of Plaintiff States’ argument for a preliminary injunction and not justified by 

the alleged general need for “uniform” immigration policy or the APA’s remedial scheme.  

This Court found Plaintiff States had established irreparable injury in support of their 

request for a nationwide injunction “based on the government’s own predictions[] the Termination 

Order will result in an increase in daily border crossings,” potentially as high as “18,000.” ECF 

No. 90 at 44. The Court then relied on “evidence supporting the Plaintiff States’ position that such 

a rise in border crossings will increase their costs for healthcare reimbursements and education 

services” that are not recoverable. Id. But the underlying evidence upon which the Court relied 

does not describe any injury traceable to the Termination Order taking effect in non-plaintiff states 

in a manner that justifies the nationwide scope of the preliminary injunction. 

The projection that the Termination Order could lead to an increase to up to “18,000 border 

crossings per day,” ECF No. 90 at 44, stemmed from an article stating “the Department of 

 
2 See also New York v. DHS, 969 F.3d 42, 87-88 (2d Cir. 2020) (limiting geographic scope of 
injunction against Trump Administration’s public charge rule to three plaintiff states); Innovation 
Law Lab v. Wolf, 951 F.3d 986, 990 (9th Cir. 2020) (limiting geographic scope of injunction 
against Trump Administration’s Migrant Protection Protocols to Ninth Circuit); Texas v. United 
States, 14 F.4th 332, 341 (5th Cir. 2021) (partially staying injunction against Biden 
Administration’s enforcement priorities, citing its nationwide scope), vacated, 24 F.4th 407 (5th 
Cir. 2021) (mem.), appeal dismissed, 2022 WL 517281 (5th Cir. Feb. 11, 2022). 
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Homeland Security has enlisted Federal Emergency Management Administration (FEMA) 

officials to help prepare for as many as 18,000 migrants per day,” ECF No. 13-2 at 25. But that is 

a projection for purposes of emergency planning, and of course just conjecture. Moreover, the 

projection says nothing about how many—if any—individuals will (1) enter the non-plaintiff states 

of California or New Mexico as a result of the Termination Order; (2) later move to and reside in 

Plaintiff States; and then (3) impose economic costs on those Plaintiff States once there. No 

evidence in the record shows that Plaintiff States’ harms are “directly traceable” to the challenged 

policy’s operation in non-plaintiff States. Cf. California v. Texas, 141 S. Ct. 2104, 2117 (2021) 

(holding that plaintiff states failed to establish standing where they “failed to show how this injury 

is directly traceable to any actual or possible unlawful Government conduct[.]”).  

This Court notes that the record includes evidence that the projected increase in border 

crossings will increase healthcare and education costs. But Plaintiff States’ evidence of alleged 

increased healthcare costs is based on examples that are not traceable to the implementation of the 

Termination Order in non-plaintiff states. Plaintiff States’ assertion that “Yuma Regional Medical 

Center (“YRMC”) in Arizona was forced to provide $546,050 in unreimbursed medical care for 

unauthorized [immigrants],” ECF No. 13-1 at 21, refers to costs associated with providing services 

to individuals “while in ICE custody,” ECF No. 13-2 at 4, not individuals who could enter through 

non-plaintiff States as a result of the termination of the Title 42 order. Similarly, evidence of 

increased healthcare costs to the state of Missouri refer to costs associated with the treatment of 

“ineligible [immigrants]” generally. ECF No. 13-5 at 5. It says nothing about the conjectural group 

of people who would have been expelled pursuant to Title 42 but for the Termination Order,  would 

enter the United States through California or New Mexico, and later would move to Plaintiff States 

and increase those states’ healthcare costs once there. Plaintiff States’ evidence of education costs 
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is similarly untraceable to the Termination Order’s operation in non-plaintiff states. See id. at 4; 

ECF No. 13-1 at 21.  

Thus, even if the evidence on which this Court relied suffices to warrant a preliminary 

injunction in Plaintiff States (a view that Law Lab does not share), it does not warrant extending 

that injunction to prevent the defendants from implementing the Termination Order in states that 

are not parties to this case under basic equitable principles of remedial proportionality. See Dayton, 

433 U.S. at 420; Lewis, 518 U.S. at 361.  

This Court also erred in failing to consider the severe harm that nationwide relief imposes 

on thousands of individual non-parties who will never impose any burden on the Plaintiff States. 

See Weinberger, 456 U.S. at 312 (equity requires balancing non-party interests). The Title 42 order 

that the preliminary injunction keeps in place bars access to asylum for people who have no 

intention of leaving California prior to their cases being resolved, much less travelling to Plaintiff 

States. See ECF No. 62-2 ¶ 20 (Declaration of Alicia De Los Angeles Duran Raymundo); ECF 

No. 62-1 ¶ 15 (Declaration of Kevin Alexi De Leon De Leon). Nationwide relief bars those 

individuals from accessing the asylum system, even though they will never do anything that harms 

the Plaintiff States.  

Moreover, ordering nationwide relief for Plaintiff States without considering the 

countervailing interests of other states has effectively permitted fewer than half of the states in the 

Nation to set nationwide immigration policy at the expense of those that did not participate in these 

proceedings. Plaintiff States’ economic interests are no more compelling than other states’ 

countervailing interests in, for example, expanding their tax bases and labor forces by welcoming 

paroled noncitizens, or their interest in vindicating their residents’ desire to be reunited with 

noncitizen family members who would otherwise be subject to Title 42. See Brief of Illinois, et 
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al., as Amici Curiae, Biden v. Texas, No. 21-954 (U.S. filed Mar. 21, 2022), 2022 WL 876862 

(noting the “wide range of benefits” to states arising from the federal government’s decision to 

parole asylum seekers into the country, including “access to safe living conditions to family 

reunification.”). To give just one example, Plaintiff States’ stated economic interests in not 

expending costs associated with “educat[ing] [undocumented] children,” ECF No. 13-1 at 21, runs 

directly counter to California’s interest, which is to do just the opposite by funding extended 

educational opportunities for undocumented students in its state. See Cal. Educ. Code § 68130.5 

(state law allowing qualifying undocumented students to pay in-state tuition at state community 

colleges and universities). The nationwide injunction improperly privileges the Plaintiff States’ 

interests, while disregarding core structural principles of interstate equality.   

This Court’s reasoning was erroneous for at least two other reasons. First, the Court pointed 

to the need to “promot[e] uniformity in immigration enforcement,” ECF No. 90 at 47, but that 

consideration does not justify the nationwide scope of the injunction it entered. The Title 42 order 

(and the Termination Order as well) derives from the Public Health Services Act’s, 42 U.S.C. 265, 

268, authority to suspend the introduction of certain individuals due the “danger of the introduction 

of COVID-19 into the United States.” 85 Fed. Reg. 65,806 (Oct. 16, 2020). The Title 42 order is 

therefore a public health measure, not an immigration law or policy. COVID-19 public health 

measures have varied from state to state and region to region. Accordingly, the Court’s reliance 

on the need for “uniformity in immigration enforcement” is incorrect. 

Second, the Court’s reliance on the Fifth Circuit’s holding in Texas v. United States, 809 

F.3d 134 (5th Cir. 2015), overlooks the key differences between that case and this one. Texas relied 

upon the need for uniformity in the implementation of the deferred action program at issue, which 

was characterized by standardized eligibility criteria and would have conferred uniform federal 
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benefits upon successful applicants across the country. Id. at 147-49. In contrast, Title 42, like 

other border policies, has been characterized by dis-uniform implementation since its inception. 

As the record evidence reflects, Title 42 applies differently at some ports of entry than others, and 

to some nationalities and not others.3 The alleged need for uniformity is plainly insufficient to 

justify nationwide relief with respect to a policy that is already implemented differently across the 

border and over time. Additionally, regardless of whether the record in Texas included evidence 

that immigrants move from one state to another, it is the burden of the Plaintiff States to prove that 

will happen in this case, which they have failed to do. The Court’s assertion that a tailored 

preliminary injunction “will likely do nothing more than shift border crossings from the Plaintiff 

States to states not covered by the preliminary injunction,” ECF No. 90 at 47, is wholly 

unsupported by the record in this case. At a minimum, the Court should have entered its order in 

only the Plaintiff States until such time as those States could show that the predicted shift in border 

crossings had actually come to pass in at least some number of cases.  

Even in cases actually involving immigration policies, rather than public health policies 

with immigration-related effects, the need for uniformity is but one valid factor among many that 

courts should consider in fashioning tailored injunctive relief. Any argument that Fifth Circuit 

caselaw requires nationwide relief is without merit. ECF No. 74 at 2. Courts in this circuit have 

stated that proper relief in immigration related cases “includes nationwide injunctions,” Texas v. 

Biden, 554 F. Supp. 3d 818, 857 (N.D. Tex. 2021) (emphasis added), and that “[i]t is not beyond 

 
3 See, e.g., ECF No. 65 at 5-6 (listing only six ports of entry at which different numbers of 
individuals have been excepted from Title 42 pursuant to the NGO-supported humanitarian 
exception process); see also Kate Morrissey, Ukrainians only: Racial disparities in U.S. border 
policies grow more obvious, San Diego Union Tribune (Mar. 19, 2022), 
https://www.sandiegouniontribune.com/news/immigration/story/2022-03-19/ukrainians-border-
title-42. 
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the power of a court in appropriate circumstances, to issue nationwide injunctions,” Texas v. 

United States, 809 F.3d 134, 188 (5th Cir. 2015) (emphasis added). But it hardly follows that 

virtually every case affecting nationwide federal immigration law requires nationwide relief, 

regardless of the extent of redressable injury. That is not our system. See DHS v. New York, 140 

S. Ct. at 600 (Gorsuch, J. concurring) (“The traditional system of … courts issuing interlocutory 

relief limited to the parties at hand” “encourages multiple judges … and circuits to weigh in only 

after careful deliberation, a process that permits the airing of competing views[.]”). 

Moreover, the Court’s note that a tailored preliminary injunction “would only further 

complicate DHS’s operations,” does not warrant the sweeping relief it issued in this case. Notably, 

this is not a position that DHS has advanced. See ECF No. 76. As Law Lab has discussed at length, 

splits in the lower courts and differences across regions routinely result in non-uniform 

immigration policies that the federal government has figured out how to implement, despite some 

increased complexity as a result.4 As in those cases it remains eminently practicable here to limit 

the scope of the injunction to apply in only some geographic areas.5   

 
4 For example, in the context of the so-called Migrant Protection Protocols, a comparable border 
policy related to asylum, from January 2020 to July 2021, a class-wide preliminary injunction 
entered in the Southern District of California required CBP to provide access to counsel to people 
in MPP nonrefoulement interviews. However, that order was not binding outside California, and 
the government did not implement it elsewhere. See Doe v. Wolf, 432 F. Supp. 3d 1200 (S.D. Cal. 
2020); Doe v. Mayorkas, 854 F. App’x 115 (9th Cir. 2021). Similarly, since 2018 a class-wide 
preliminary injunction entered in the District of Columbia has required arriving asylum seekers 
found to have a credible fear of persecution to be considered for parole under a previously issued 
parole directive, and has prohibited ICE from detaining them absent an individualized 
determination on flight risk or danger. Damus v. Nielsen, 313 F. Supp. 3d 317, 323 (D.D.C. 2018). 
But it applies only to people in ICE custody in the jurisdiction of the Detroit, El Paso, Los Angeles, 
Newark, and Philadelphia field offices. Id. at 325.  
 
5 The Court rightly chose not to rely on Plaintiff States’ assertion that the APA requires nationwide 
relief. That view is inconsistent with the actual practice in many immigration cases (among others), 
and contrary to governing Supreme Court precedent concerning Congress’s need to speak clearly 
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B. Law Lab will suffer irreparable harm absent a stay. 
Stay applicants must demonstrate they are likely to face irreparable injury absent a stay. 

Nken, 566 U.S. at 426; see also Winter v. Nat. Res. Def. Council, Inc., 129 S. Ct. 365, 367 

(2008).  

Law Lab’s organizational mission is, inter alia, to leverage technology, advocacy, and 

law in order to advance migrant and refugee justice, including by serving individuals who seek 

asylum under Title 8 near the California and New Mexico borders with Mexico. Law Lab Decl. 

¶¶ 2, 10. Title 42’s wholesale suspension of the asylum system at the southern border has 

frustrated Law Lab’s mission “on multiple levels” during the period that it has been effect. Id. ¶¶ 

14-16. Title 42 has “stalled certain core aspects” of Law Lab’s mission-related programming, id. 

¶ 14, including by impeding Law Lab’s ability to engage in massive collaboration representation 

projects in California and New Mexico, id. ¶ 16. In addition, Law Lab has had to divert resources 

to meet the needs of individuals on the Mexican side of the California-Mexico border who are 

blocked from seeking access to asylum, including by distributing accurate information about the 

options that such individuals have, id. ¶¶ 20-21, and it has required Law Lab to “respond to a 

flood of inquiries and community uncertainty,” id. ¶ 22. Further, the complications imposed by 

the Title 42 order have also imposed significant uncertainties that undermine the ability of Law 

Lab to provide effective representation and accurate information to people impacted by the Title 

42 order, and “[t]he only way to eliminate the uncertainty wrought by the [Title 42] order is to 

terminate the order itself.” Id. ¶ 21.  

Title 42 has substantially harmed Law Lab by frustrating Law Lab’s mission, disrupting 

its core functions, and requiring it to redirect significant resources. The ongoing implementation 

 
when displacing courts’ traditional equitable authority. See Monsanto Co. v. Geertson Seed Farms, 
561 U.S. 139, 165-66 (2010); Miller v. French, 530 U.S. 327, 340 (2000).  
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of Title 42, which at present is only a reality because of this Court’s order granting Plaintiff States’ 

motion for a nationwide preliminary injunction, has already extended the life of those harms to 

Law Lab, and will worsen them by creating yet another layer of uncertainty and opportunity for 

harm to asylum-seeking individuals. Id. at ¶¶ 20-21. “If Title 42’s termination does not take effect 

due to litigation, this reversal in policy would compel Law Lab and the [California Welcoming] 

Task Force to continue diverting resources to combat another prime opportunity for 

misinformation and exploitation of asylum-seeking individuals on the border.” Id. at ¶ 20. A stay 

of the nationwide scope of the preliminary injunction will ameliorate the harms to Law Lab by 

allowing the Termination Order to take effect in regions that are key to Law Lab’s mission-driven 

programming. 

Thus, Law Lab faces irreparable harm absent a stay of the nationwide scope of the 

preliminary injunction. 

C. A stay of the nationwide scope of the preliminary injunction will not cause 
Plaintiff States substantial injury and the public interest warrants a stay. 

“Once an applicant satisfies the first two factors, the traditional stay inquiry calls for 

assessing the harm to the opposing party and weighing the public interest.” Nken, 556 U.S. at 435.  

For the same reasons that Plaintiff States failed to show why “an injunction applicable only 

to them would not do the trick,” they will not suffer substantial injury if the nationwide scope of 

the injunction is stayed pending Law Lab’s appeal. Arizona v. Biden, 31 F.4th at 484. Plaintiff 

States failed to prove the harms they allege in support of their motion for a nationwide preliminary 

injunction were directly traceable to individuals who, but for the Termination Order, would have 

been expelled under the Title 42 order but instead will enter through non-plaintiff states and later 

move to and reside in Plaintiff States. See supra Section II(A)(2). Because staying the nationwide 

scope of the preliminary injunction will still allow the injunction to take effect within the 
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boundaries of Plaintiff States, and because Plaintiff States have not shown that they will be harmed 

at all by individuals who seek asylum in non-plaintiff states, Plaintiff States will not be 

substantially injured by this stay.  

 Additionally, the public interest is served by an injunction that comports with the equitable 

authority of courts to grant relief to the parties before them. Moreover, the public interest includes 

the interests of non-parties, including individuals and states not participating in this litigation. It 

will therefore be served by a stay order that does not unduly infringe upon the rights of individuals 

who seek to access the asylum system in states that are not parties to this lawsuit, thereby 

“preventing [migrants] from being wrongfully removed, particularly to countries where they are 

likely to face substantial harm.” Nken, 556 U.S. at 436.  

CONCLUSION 
 For the foregoing reasons, this Court should stay the preliminary injunction it ordered on 

May 20, 2022, outside of the geographic boundaries of the Plaintiff States. 

Respectfully submitted,      Dated: May 26, 2022 
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