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INTRODUCTION 
 

 On November 17, 2022, the Court ordered the parties to provide supplemental briefing on 

“whether, should the Court certify a class, the injunction granted in Judge Williams’s Order, or some 

other injunctive relief requested by the Plaintiffs, should be extended to the entire class.” November 

17, 2022 Minute Order, ECF No. 81. The Court subsequently told the parties that, although they had 

already addressed the merits of Plaintiffs’ statutory interpretation claim in prior briefing, they could 

further address “whether the interim rule was based on a correct or a permissible interpretation of the 

statute” in their supplemental briefs. November 21, 2022 Minute Order, ECF No. 83.  

 Assuming the Court certifies a class (and it should not), Plaintiffs have not met their burden 

to justify the “extraordinary and drastic” remedy of a preliminary injunction for those class members. 

See Med. Soc.’y of State of N.Y. v. Toia, 560 F.2d 535, 538 (2d Cir. 1977). Plaintiffs have not provided 

sufficient evidence that putative class members besides the named Plaintiffs are at risk of imminent 

irreparable harm while this litigation proceeds. In contrast, the broader preliminary injunctive relief 

Plaintiffs request could cause significant harm to state Medicaid programs and beneficiaries. Thus, the 

balance of the equities and public interest weigh strongly in favor of Defendant. On the merits, as 

Defendant has previously explained, because § 6008(b)(3) of the Families First Coronavirus Response 

Act (“FFCRA”), Pub. L. No. 116-127, 134 Stat. 178, 208-09 (2020), is ambiguous, the Court should 

defer to CMS’s reasonable approach to interpreting that provision in the interim final rule (“the Rule”), 

Additional Policy and Regulatory Revisions in Response to the COVID-19 Public Health Emergency, 

85 Fed. Reg. 71,142, 71,160-67 (Nov. 6, 2020). 
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ARGUMENT 

I. Plaintiffs Have Not Established That Putative Class Members Face Irreparable 
Harm. 

A. Plaintiffs have not provided evidence demonstrating that putative class 
members will suffer imminent irreparable harm while this case proceeds. 

In its September Order transferring Plaintiffs’ Motion for Preliminary Injunction to U.S. 

District Judge Omar A. Williams, the Court stated that it “remains to be seen” whether “all class 

members are facing the same irreparable harm,” since Plaintiffs did “not attach any evidence from 

prospective class members (other than the named plaintiffs themselves) showing that their current 

situations evince irreparable harm.” September 29, 2022 Minute Order, ECF No. 59. The Court 

explained that “this point is salient because the Interim Final Rule being challenged was adopted 

almost two years ago, and the declarations filed by the named plaintiffs suggest that the rule may have 

had different impacts on them at different times.” Id. Plaintiffs still have not provided any evidence 

demonstrating that putative class members face an imminent threat of irreparable harm while this 

litigation proceeds. Plaintiffs instead assert, without any evidentiary support, that the harm suffered 

by the putative class members is “indistinguishable” from that of the named Plaintiffs. Pls.’ Mot. to 

Expedite at 4-5, ECF No. 79. But this is plainly incorrect, and Plaintiffs’ unsupported claim does not 

constitute the “evidence from prospective class members . . . showing that their current situations 

evince irreparable harm” that this Court and the caselaw demand. See September 29, 2022 Minute 

Order. For the reasons previously articulated by the Court, the Court should again conclude that 

Plaintiffs have not established class-wide irreparable harm sufficient to obtain a preliminary injunction. 

 When seeking a preliminary injunction, “[t]he movant must demonstrate an injury that is 

neither remote nor speculative, but actual and imminent and that cannot be remedied by an award of 

monetary damages.” Rodriguez ex rel. Rodriguez v. DeBuono, 175 F.3d 227, 234 (2d Cir. 1999). Even 

assuming the Court certifies a class, the record does not establish that putative class members are at 

Case 3:22-cv-00988-MPS   Document 85   Filed 11/25/22   Page 6 of 20



3 
 

imminent risk of suffering harm, much less irreparable harm. It is Plaintiffs’ burden to establish that 

class members will suffer irreparable harm while the litigation proceeds absent preliminary injunctive 

relief. It is not Defendant’s burden to prove a negative.  

The putative class of individuals who “had their Medicaid eligibility terminated or reduced to 

a lower level of benefits” includes many members who are not facing any irreparable harm. See 

Louisiana Dep’t of Health, Comment Letter on Supplemental Notice (Oct. 27, 2022), 

https://www.regulations.gov/comment/CMS-2020-0129-0282, Ex. A (“Louisiana Comment 

Letter”) at 2, (noting that “the vast majority of beneficiaries who experienced a change in their 

Medicaid coverage were not negatively impacted by that change”). For example, the putative class 

would include individuals (like named Plaintiffs Deborah Carr, Brenda Moore, and Mary Ellen Wilson) 

who were transferred from a state’s full-benefit Medicaid program to a Medicare Savings Program 

(“MSP”) after becoming eligible for Medicare. But Medicare coverage is generally comprehensive and 

the way most Americans over age 65 obtain health care coverage. It does not necessarily follow that 

Medicare coverage would be insufficient to meet the health care needs of each individual class member 

during the litigation, such that all class members might be able to establish irreparable harm. Moreover, 

one type of MSP, a Qualified Medicare Beneficiary program (QMB), fully funds Medicare Part A 

premiums, Part B premiums, deductibles, coinsurance, and copayments. Medicare.gov, Medicare 

Savings Programs, https://www.medicare.gov/basics/costs/help/medicare-savings-programs. Thus, 

putative class members transferred to a QMB could not claim any harm from premiums or 

copayments. Indeed, putative class members transferred to a QMB program under the Rule may even 

be relieved of premiums or copayments that they may otherwise have been required to pay under 

Medicaid. And even the putative class members that could show an increase in premiums or 

copayments because of a coverage change would have to do more to show that any increased cost 

(however slight and whatever the class member’s other circumstances) constitutes irreparable harm.  
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Moreover, the evidence in the record does not establish that putative class members will suffer 

irreparable harm absent a preliminary injunction. Plaintiffs have provided evidence only of highly 

specific harm reflecting the individual situations of named Plaintiffs, such as Carr and Moore’s fear of 

losing home care services and moving into a nursing home. See Declaration of Deborah Carr ¶¶ 20, 

22, ECF No. 3-2; Declaration of Brenda Moore ¶¶ 12, 32, ECF No. 3-3. These situations are not 

broadly applicable to other Medicaid beneficiaries transferred to an MSP, let alone beneficiaries 

transferred to another, non-MSP Medicaid eligibility group pursuant to the Rule. Not every putative 

class member receives or needs home care services or is at risk of placement in a nursing home. In 

short, “[o]ne cannot infer from the fact that a few members with unique problems might be able to 

meet the standard that the impact is class wide.” Cooper v. TWA Airlines, LLC, 274 F. Supp. 2d 231, 

242 (E.D.N.Y. 2003). 

 Similarly, as to named Plaintiffs Mary Shaw and Carol Katz, Plaintiffs have provided only 

highly individualized evidence of harm that cannot be extrapolated to the entire class. Shaw and Katz 

assert that their personal financial and medical circumstances will compel them to forgo certain 

medical care if they are transferred to a Specified Low-Income Medicare Beneficiary (SLMB) program 

because they are unable to afford the increased cost sharing. See Declaration of Mary Shaw ¶¶ 17, 19, 

20, ECF No. 44-3; Declaration of Carol M. Katz ¶¶ 18, 19, ECF No. 44-4. But other putative class 

members, including those moved to a SLMB program, may not forgo any medical care—either 

because they have more financial resources than Shaw and Katz or because they have fewer or less 

severe medical needs than Shaw or Katz. Indeed, one reason a beneficiary may be transferred to a 

SLMB program is due to an increase in the beneficiary’s financial resources. Thus, Plaintiffs have not 

shown that all (or even most) putative class members will forgo medical care if the Court does not 

enter class-wide preliminary injunctive relief. And in holding that the five named Plaintiffs had 

established irreparable harm, Judge Williams’ Order focused on these specific, individualized factual 
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circumstances of each named Plaintiff. See Ruling Granting Prelim. Inj., (“PI Order”) at 18-19, ECF 

No. 77 (noting named Plaintiffs’ “age of seniority” and specific medical conditions of named 

Plaintiffs). This determination cannot be broadened to the entire class without evidence, which 

Plaintiffs have not provided.1  

In addition, irreparable harm must “be shown to be . . . imminent,” Kamerling v. Massanari, 295 

F.3d 206, 214 (2d Cir. 2002), and “not be speculative,” Adams v. Freedom Forge Corp., 204 F.3d 475, 488 

(3d Cir. 2000). Plaintiffs define their class as anyone who “had their Medicaid eligibility terminated or 

reduced to a lower level of benefits on or after November 6, 2020.” Pls.’ Mem. in Supp. of Mot. for 

Class Cert. at 3, ECF No. 44-1. Thus, the class includes members who had their Medicaid benefits 

changed over two years ago. Plaintiffs provide no evidence that putative class members whose benefits 

changed sometime in the last two years are facing certain irreparable harm today. And Plaintiffs’ evidence 

for the named Plaintiffs does not satisfy their burden, as each of the named Plaintiffs have undergone 

a recent change.  

The cases Plaintiffs cite are inapposite. In Strouchler v. Shah, the class definition was far 

narrower—individuals in New York receiving split-shift care whose care was terminated due to an 

allegedly flawed adjudication process. 891 F. Supp. 2d 504, 509 (S.D.N.Y. 2012). The alleged harm 

applied uniformly to the class because each putative class member received the same type of care and 

faced reductions in care “for precisely the same common reasons.” Id. at 519. Similarly, in LaForest v. 

Former Clean Air Holding Co., 376 F.3d 48, 51 (2d Cir. 2004), the court found class-wide relief 

appropriate because Plaintiffs had provided affidavits that were “representative of the class” in that 

“every member of the class was either an employee of the same firm or is a surviving spouse of such 

an employee, and defendants do not contest the fact that the average age of the approximately 600 

 
1 For similar reasons, even if the Court were to certify a narrower class of beneficiaries who were moved to an MSP group 
pursuant to the Rule and who reside in the states of Connecticut, Nebraska, and Delaware, see Def.’s Mem. in Opp’n to 
Pls.’ Class Cert. Mot. at 12, a preliminary injunction for this class would be unwarranted. 
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retirees at issue is 83 years old.” Id. at 58. By contrast, the class definition here includes, according to 

Plaintiffs, hundreds of thousands of Medicaid beneficiaries, Pls.’ Mem. in Supp. of Mot. for Class 

Cert. at 7, all of whom have different medical, financial, and personal circumstances and were impacted 

by the Rule at different times over the past two years. Moreover, unlike in LaForest, the Rule does not 

permit states to terminate beneficiaries from Medicaid; rather, it ensures that beneficiaries maintain 

similar coverage to that of their prior eligibility group. 85 Fed. Reg. at 71,163-64; see also Cooper, 274 F. 

Supp. 2d at 241 (rejecting plaintiffs’ argument that loss of medical benefits constitutes irreparable 

harm because plaintiffs, who were furloughed employees, could get alternative coverage under 

COBRA).  

 Rather, this case resembles Adams v. Freedom Forge Corp., 204 F.3d 475 (3d Cir. 2000), in which 

an employer’s shift to different managed care programs resulted in increased premiums and co-

payments. Id. at 479. The Third Circuit held that the employees had not established irreparable harm 

because the “vast majority of the plaintiffs did not present sufficient evidence upon which the court 

could find that they faced irreparable harm.” Id. at 480; see also id. at 485-88. While the court reasoned 

that the plaintiffs could satisfy their burden “so long as the plaintiffs lay an adequate foundation from 

which one could draw inferences that the testifying plaintiffs are similarly situated—in terms of 

irreparable harm—to all the other plaintiffs,” the plaintiffs had not done so because they did not 

establish that more than a small number of the plaintiffs would forgo medical care absent an 

injunction. Id. at 487.2 Like the plaintiffs in Adams, Plaintiffs here have not laid an adequate foundation 

to permit the Court to infer that other putative class members face the same harms as the five named 

Plaintiffs. 

 
2 Adams also held that relying on common sense to infer irreparable harm as to other plaintiffs in a class did not suffice; 
rather, a heightened evidentiary showing was required. Adams, 204 F.3d at 486-87. LaForest expressly left open the question 
of whether this heightened showing was required in the Second Circuit. 376 F.3d at 58. 
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B. This Court may not be able to remedy any harm because states need not 
accept the temporary FMAP increase. 

Even assuming Plaintiffs had demonstrated class-wide irreparable harm (and they have not), 

it is not clear whether any such harm could be remedied by this Court because states remain free to 

reject the temporary FMAP increase. While Judge Williams declined to address this argument because 

he only considered the motion for preliminary injunction as to the five named Plaintiffs, see PI Order 

at 9 n.11 & 18 n.15, this Court must address it before granting any class-wide relief. No state is required 

to abide by § 6008(b)(3). If the Court preliminarily enjoins the Rule class-wide, states may reject the 

FMAP increase rather than shoulder the burden of restoring the coverage of all putative class members 

(who purportedly number in the hundreds of thousands) to the coverage they had before the Rule 

took effect. Plaintiffs suggest this is unlikely by relying on a single sentence from the Rule where CMS 

said it was not aware of any state that had not claimed the temporary FMAP increase. See Pls.’ Reply 

Br. in Supp. of Mot. for Prelim Inj. at 3, ECF No. 53. However, that statement was made over two 

years ago at a far different point in the COVID-19 pandemic and pre-dated the effective date of the 

Rule. Since then, much has changed. There now exists a real possibility that states would reject the 

FMAP increase rather than incur the enormous administrative and financial burden that could result 

if the Court granted class-wide relief, as shown by the recent comments of states in response to CMS’s 

notice reopening the comment period for the Rule, see Medicaid Program; Temporary Increase in 

Federal Medical Assistance Percentage (FMAP) in Response to the COVID-19 Public Health 

Emergency (PHE); Reopening of Public Comment Period, 87 Fed. Reg. 58,456, 58,456-58 (published 

Sept. 27, 2022) (“Supplemental Notice”). 

For example, Texas “has reached a point where the monthly impact of maintaining continuous 

coverage to state general revenue now exceeds the monthly benefit of the 6.2 percent enhanced FMAP 

provided under FFCRA, and the cost to the state increases every month.” Texas Health and Human 

Servs. Comm’n, Comment Letter on Supplemental Notice (Oct. 27, 2022), 
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https://www.regulations.gov/comment/CMS-2020-0129-0253, Ex. B at 2. “It is not feasible for 

Texas to undo” the steps it took to implement the Rule. Id. at 1; see also Dep’t of Vermont Health 

Access, Comment Letter on Supplemental Notice (Oct. 27, 2022), 

https://www.regulations.gov/comment/CMS-2020-0129-0258, Ex. C at 1 (Vermont’s state Medicaid 

agency “simply does not have the resources to implement a reversal of the coverage tier policy while 

supporting an unwinding from the Public Health Emergency3”).   

Other states have highlighted the hardships that would result if they were required to reinstate 

prior coverage to beneficiaries who were transferred from their beneficiary groups to another group 

under the Rule.4 See, e.g., Wyoming Dep’t of Health, Comment Letter on Supplemental Notice (Oct. 

21, 2022), https://www.regulations.gov/comment/CMS-2020-0129-0233, Ex. D (“Wyoming 

Comment Letter”) at 1 (Changing back to prior interpretation would “be very labor intensive for 

operational and systems staff” and would “translate into a significant increase in expenditures,” 

particularly given that “these tasks may occur concurrently with the [] implementation of the 

unwinding from the [COVID-19 public health emergency].”); Louisiana Comment Letter at 2 

(detailing negative consequences of reverting back to prior interpretation, including “negative effects 

on the Louisiana Medicaid Program’s budget, the assumptions for which were built around the 

guidance in place for the past 2 years, thus impacting the overall availability of resources to dedicate 

 
3 Once the public health emergency ends, states must begin “unwinding” from the enrollment requirements of FFCRA 
and returning beneficiaries to their normal eligibility groups. See Medicaid.gov, Resources for States, 
https://www.medicaid.gov/resources-for-states/coronavirus-disease-2019-covid-19/unwinding-and-returning-regular-
operations-after-covid-19/index.html (“Unwinding and Returning to Regular Operations after COVID-19”). This will be 
the “single largest health coverage transition event since the first open enrollment period of the Affordable Care Act.” Id. 
4 Several states have explained that it would be difficult even to identify class members, much less reinstate their prior 
coverage. See State of Kansas Medicaid Program, Comment Letter on Supplemental Notice (Oct. 27, 2022), 
https://www.regulations.gov/comment/CMS-2020-0129-0287, Ex. G (“Kansas Comment Letter”) at 1 (stating it would 
“be challenging to identify those who were impacted” and “difficult for states to identify the specific members to 
outreach”); Ohio Dep’t of Medicaid, Comment Letter on Supplemental Notice (Oct. 27, 2022), 
https://www.regulations.gov/comment/CMS-2020-0129-0271, Ex. H at 1 (Ohio “has not tracked beneficiaries who 
experienced a change in eligibility category and/or cost-sharing since the interim final rule took effect.”); Wyoming 
Comment Letter at 2 (explaining that it would be “very difficult for [the state] to identify all clients who moved groups in 
order to switch them back” because “a number of individuals have moved to different programs several times since 
November of 2020”). 
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to unwinding preparation and implementation once the massive work of redetermining every 

individual on Medicaid begins”); State of Washington Dep’t of Soc. & Health Servs., Comment Letter 

on Supplemental Notice (Oct. 21, 2022), https://www.regulations.gov/comment/CMS-2020-0129-

0289, Ex. E at 2 (“Administratively, this would be extremely difficult to execute, especially with the 

timing of the expected COVID-19 Public Health Emergency unwinding”); Kansas Comment Letter 

at 1 (noting “the enormous workload states would be faced with if required to revisit two years’ worth 

of eligibility activities, on top of the unprecedented PHE unwinding preparations our eligibility teams 

should most be focusing on”). Further, the National Association of Medicaid Directors, which 

represents all of the fifty-six Medicaid programs in the 50 states, the District of Columbia, and the 

territories, anticipated it would take “up to 12 months” for states to reinstate beneficiaries to their 

prior eligibility groups. National Ass’n of Medicaid Dirs., Comment Letter on Supplemental Notice 

(Oct. 27, 2022), https://www.regulations.gov/comment/CMS-2020-0129-0274, Ex. F (“NAMD 

Comment Letter”) at 2. The COVID-19 public health emergency could end well before then, 

rendering § 6008(b)(3) inapplicable before putative class members are reinstated to their prior 

eligibility group.  Given the concerns expressed by numerous states, it is speculative whether any class-

wide preliminary relief the Court grants would even remedy any harm to putative class members. 

Accordingly, this Court should hold that Plaintiffs have failed to meet their burden to show class-wide 

irreparable harm. 

II. The Public Interest And The Balance Of The Equities Continue To Favor 
Defendant. 

Plaintiffs request that the Court order Defendant not only to cease enforcing the Rule, but 

also to notify the states to “immediately reinstate anyone cut off of full benefit Medicaid since the 

implementation of the [Rule].” Pls.’ Mem. in Supp. of Mot. for Prelim. Inj. at 39, ECF No. 3-1. 

Plaintiffs essentially ask the Court to order Defendant to restore the prior eligibility of thousands of 

beneficiaries, something Defendant does not have the authority to do. Judge Williams’s Order did not 
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require CMS to take any action to mandate that states re-enroll beneficiaries. Rather, Judge Williams 

appropriately concluded that if “Defendant is without authority to mandate eligibility standards for 

the states’ Medicaid programs, then the court cannot order Defendant to take action beyond such 

authority.” PI Order at 7 n.10. Defendant has explained that states alone make eligibility 

determinations, adjudicate disputes over these eligibility determinations, and administer state Medicaid 

programs more broadly. Def.’s Mem. in Opp’n to Pls.’ Mot. for Prelim. Inj. (“Def.’s PI Opp’n”) at 

12-14, ECF No. 45. The statement in CMS’s Supplemental Notice that CMS is considering requiring 

states to provide the opportunity for beneficiaries to re-enroll in their prior eligibility group further 

demonstrates that the federal government must act through the states with respect to eligibility 

determinations. As Judge Williams noted, the relevant state agencies “are not parties in this action and 

thus are not themselves subject to any injunction that might be issued by this court.” PI Order at 7 

n.10. Ultimately, the federal government can refrain from enforcing the Rule, but only the states have 

the authority to place beneficiaries back in their prior eligibility groups. 

If the Court were to order Defendant to require states to re-enroll beneficiaries, Medicaid 

beneficiaries as well as state Medicaid programs would suffer significant harm. As Defendant 

explained in his brief opposing Plaintiffs’ preliminary injunction motion, see Def.’s PI Opp’n at 27-28, 

if the Rule is enjoined class-wide and states are required to reinstate prior coverage for beneficiaries 

who were transferred to another eligibility group under the Rule, states may choose to reject the FMAP 

increase. See also supra Section I. This would undermine the FFCRA’s purpose of “provid[ing] 

additional support to state Medicaid programs in their response to the COVID-19 pandemic.” 85 Fed. 

Reg. at 71,161. Such relief would also impose significant hardship on any state that decided to continue 

accepting the temporary FMAP increase. “[I]f states are required to undo policy that has been in place 

for nearly two years,” it will “create new demands on already overtaxed state eligibility teams 

responsible for unwinding preparations, require development of new and potentially confusing 
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messaging for Medicaid members, necessitate systems changes which compete with other existing 

demands on state systems, and require significant manual processes for identification of and outreach 

to impacted Medicaid members.” NAMD Comment Letter at 2. It will “directly and negatively impact 

state readiness for unwinding” at the end of the COVID-19 public health emergency and will have 

“negative effects on state budget assumptions built around the November 2020 guidance, which will 

impact the overall availability of resources to dedicate to unwinding preparation and implementation 

once the massive work of redetermining every individual on Medicaid begins.” Id.  

Medicaid beneficiaries (including putative class members) could also be harmed if states are 

required to reinstate prior coverage for beneficiaries who were transferred to another eligibility group 

under the Rule. For example, because medical expenses may be considered in calculating benefits for 

other assistance programs such as SNAP, TANF and Child Care Assistance, reinstating prior eligibility 

may negatively impact the benefits some individuals receive from these other aid programs. Iowa 

Dep’t of Health & Human Servs., Comment Letter on Supplemental Notice (Oct. 24, 2022), 

https://www.regulations.gov/comment/CMS-2020-0129-0255, Ex. I (“Iowa Comment Letter”) at 3. 

In another example, Plaintiffs’ preferred interpretation of § 6008(b)(3) would require states to maintain 

the eligibility of certain home and community-based (“HCBS”) waiver services for beneficiaries who 

become ineligible—such as, in one state, children who turn three years old—crowding out these finite 

services for children under three years old who may have a greater need. Commonwealth of 

Pennsylvania Dep’t of Human Servs., Comment Letter on Supplemental Notice (Oct. 24, 2022), 

https://www.regulations.gov/comment/CMS-2020-0129-0235, Ex. J at 2. For other HCBS waiver 

services that have lengthy waitlists, states may not be able to reinstate prior coverage because slots in 

those programs may no longer be available; it would also “negatively impact every person currently 

on the waiting list.” Wyoming Comment Letter at 2. Further, beneficiaries transferred to an MSP may 

have purchased a Medicare Advantage plan, and if these beneficiaries are transferred back to their 
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prior Medicaid coverage, they will not be reimbursed for any premiums paid for the Medicare 

Advantage plans. Iowa Comment Letter at 3. 

In sum, class-wide preliminary injunctive relief would impose significant hardship on states, 

jeopardizing whether they continue accepting the FMAP increase, and could harm some Medicaid 

beneficiaries (including putative class members). Thus, the balance of the hardships and public interest 

weigh against an injunction. 

III. Section 6008(b)(3) Is Ambiguous and the Court Should Defer to CMS’s Reasonable 
Approach to Interpreting the Statute. 

Finally, as to statutory interpretation, the word “benefits” in § 6008(b)(3) is ambiguous, and 

CMS reasonably adopted the interpretation set forth in the Rule. Accordingly, under Chevron, the Court 

should defer to CMS’ interpretation.5 In their reply brief, Plaintiffs puzzlingly contend that 

Defendant’s argument that the word “benefits” is ambiguous and that the Court should defer to 

CMS’s reasonable interpretation is a post-hoc rationalization. Pls.’ Reply Br. in Supp. of Mot. for 

Prelim Inj. at 5. But CMS expressly acknowledged in the Rule itself that the statutory language was 

“somewhat ambiguous.” 85 Fed. Reg. at 71,160. And Plaintiffs appear to confuse arbitrary and 

capricious review (where it may be relevant whether a reason offered by the agency is post-hoc) with 

review of an agency’s construction of a statute (where it is not). Indeed, the case on which Plaintiffs  

relies, Kakar v. United States Citizenship & Immigr. Servs., 29 F.4th 129, 132 (2d Cir. 2022), analyzed an 

arbitrary and capricious claim, not a claim that the agency’s interpretation was contrary to statute. 

Defendant has relied on traditional tools of statutory interpretation to ascertain whether the statute is 

ambiguous; that is an appropriate, and necessary, analysis under Chevron. See Catskill Mountains Chapter 

of Trout Unlimited, Inc. v. Env’l Prot. Agency, 846 F.3d 492, 507-25 (2d Cir. 2017).  

 
5 Defendant’s statutory interpretation argument is detailed in his opposition to Plaintiffs’ motion for preliminary injunction, 
and Defendant respectfully refers the Court to that brief for a more fulsome discussion of those issues. Def.’s PI Opp’n 
at 16-24. Therefore, here, Defendant addresses the arguments that Plaintiffs raise in their reply brief in support of their 
motion for preliminary injunction. 
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Moreover, Plaintiffs offer no statutory citation or support for their assertion that the “stated 

purpose of the statute is the maintenance of eligibility during the public health emergency.” Pls.’ Reply 

Br. in Supp. of Mot. for Prelim Inj. at 5. Rather, as Defendant has explained, the text, statutory context, 

and legislative history all indicate that the term “benefits” is ambiguous. See Def.’s PI Opp’n at 16-19. 

Another part of the FFCRA refers to “levels of benefits,” FFCRA § 1101(b), and the Social Security 

Act repeatedly refers to the “amount, duration, or scope” of medical assistance, see, e.g., 42 U.S.C. § 

1396a(a)(10)(B), (C)(i), (G); id. § 1396a(a)(16)(B); id. § 1396d(a). Congress thus knew how to use 

language to refer specifically to “levels of benefits” or to the “amount, duration, or scope” of benefits, 

but it chose not to use that language here, leaving the term “benefits” ambiguous.  

Plaintiffs hang their entire statutory interpretation argument—that “such” benefits must mean 

the “same” benefits—on a single case, Am. Standard Inc. v. Crane Co., 510 F.2d 1043 (2d Cir. 1974), but 

that case has no application here.6 American Standard concerned a provision of the Securities and 

Exchange Act prohibiting beneficial owners from selling stock of the “issuers” in which they held an 

ownership stake. Id. at 1058. The parties disputed whether “such issuer” meant only the original issuer 

or also the company that was the successor in interest to the original issuer after a merger. Id. The 

court held that “such issuer” had to mean a single issuer and could not refer to multiple issuers. Id. at 

1059. That holding has no relevance to Plaintiffs’ argument, because whether the term “such benefits” 

refers to multiple “benefits” is not at issue in this case. Regardless, Plaintiffs’ argument fails by its own 

terms. Even if “such” meant the “same,” that would not resolve the ambiguity of the term “benefits.” 

Under § 6008(b)(3), if the first usage of the word “benefits” means benefits under Medicaid generally 

(as opposed to the specific amount, duration, and scope of medical services that a state Medicaid plan 

 
6 Plaintiffs appear to contend that the court in that case concluded that “‘such beneficial owner’ refers back to the ‘same 
beneficial owner.’” Pls.’ Mem. in Supp. of Mot. for Prelim. Inj. at 31. But as noted, the court did not hold anything about 
the term “beneficial owner,” let alone hold what Plaintiffs suggest. See Am. Standard, 510 F.2d at 1058-59. 
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or waiver covered on or after March 18, 2020), the subsequent phrase “such benefits” could simply 

refer back to that first usage.  

The approach CMS took to interpreting § 6008(b)(3) in the Rule is also reasonable. See Def.’s 

PI Opp’n at 19-24. Plaintiffs argue that the Rule is not reasonable because it does not serve the “best 

interests” of Medicaid beneficiaries. Pls.’ Reply Br. in Supp. of Mot. for Prelim Inj. at 7. But CMS 

explained that the Rule would “balance the interests of states, providers, and beneficiaries, without 

materially undermining their ability to address the challenges presented by COVID-19.” 85 Fed. Reg. 

at 71,162. Contrary to Plaintiffs’ claims, CMS concluded that the Rule would not harm most 

beneficiaries, since “[i]n most cases, transferring a beneficiary from one eligibility group to another 

[within the same tier] would not result in a significant change in available benefits.” Id. Plaintiffs’ 

disagreement with this reasoned policy choice does not make the choice unreasonable. See Entergy 

Corp. v. Riverkeeper, Inc., 556 U.S. 208, 218 (2009) (a court should uphold the agency’s view “if it is a 

reasonable interpretation of the statute—not necessarily the only possible interpretation, nor even the 

interpretation deemed most reasonable by the courts.”).  

CONCLUSION 

For the reasons explained above and in Defendant’s prior briefing, if the Court certifies a class, 

it should not grant a preliminary injunction to all class members. 

Dated:  November 25, 2022    Respectfully submitted, 
 

       BRIAN M. BOYNTON 
Principal Deputy Assistant Attorney General  

  
       MICHELLE R. BENNETT 
       Assistant Branch Director 
       
       /s/ Madeline M. McMahon   
       MADELINE M. MCMAHON 

(DC Bar No. 1720813) 
       Trial Attorney  
       U.S. Department of Justice 
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       Civil Division, Federal Programs Branch 
       1100 L Street, NW 
       Washington, DC 20530 
       Telephone: (202) 451-7722 
       Email: madeline.m.mcmahon@usdoj.gov 
  
       Counsel for Defendant 
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Trial Attorney, U.S. Department of Justice  
Civil Division, Federal Programs Branch  
1100 L Street NW 
Washington, DC 20005  
Telephone: (202) 451-7722  
Fax: (202) 616-8470 
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October 27, 2022 

 
Chiquita Brooks‐LaSure 
Administrator 
The Centers for Medicare and Medicaid Services 
7500 Security Boulevard 
Baltimore, MD 21244 
 
RE:   Public Comments in Response to CMS‐9912‐N 
 

Dear Administrator Brooks‐LaSure, 

As  the Medicaid  Executive  Director  for  the  Louisiana Medicaid  Program,  I  offer  this  response  to  the 
potential  modification  to  the  Interim  Final  Rule  interpreting  the  Medicaid  continuous  enrollment 
requirement  under  the  Families  First  Coronavirus  Response Act  (FFCRA)  proposed  by  the  Centers  for 
Medicare and Medicaid Services (CMS) [CMS‐9912‐N]. The Louisiana Department of Health (LDH) is the is 
the single state agency designated to administer or supervise the administration of the State Medicaid 
program and the Louisiana Children’s Health Insurance Program (LaCHIP) (collectively referred to as the 
Louisiana Medicaid  Program)  in  accordance  with  Federal  regulations.  The  Bureau  of  Health  Services 
Financing (BHSF) is the agency within LDH that is responsible for administering the Louisiana Medicaid 
Program. 

While BHSF understands  the  impetus  for  the proposed  reversion  to CMS’  initial  interpretation of  this 
statutory  provision,  we  have  serious  concerns  about  the  proposed  modification  to  the  Medicaid 
continuous enrollment requirement. Specifically, BHSF anticipates that implementing this unanticipated 
policy change at this stage of the Coronavirus Disease 2019 (COVID‐19) Public Health Emergency (PHE) 
will: 

• Disrupt State preparations for the end of the PHE. 
• Not be able to be accomplished in a timely and orderly manner. 
• Create confusion for beneficiaries. 
• Result in unintended consequences. 

If a policy change is unavoidable, BHSF strongly encourages CMS to limit it to the minimum necessary to 
resolve pending legal matters and allow the public an opportunity to provide comments with respect to 
the text of such change before it is finalized. 

Throughout the PHE, BHSF has made policy, programmatic, and systems changes to respond effectively 
to COVID‐19 and qualify for the temporary Federal Medical Assistance Percentage (FMAP) increase under 
section 6008 of the FFCRA, including by satisfying the various interpretations of the continuous enrollment 
requirement. CMS initially took an expansive view of the continuous enrollment requirement in a series 
of Frequently Asked Questions issued shortly after enactment of the FFCRA, requiring states to maintain 

John Bel Edwards 
GOVERNOR 

Dr. Courtney N. Phillips 
SECRETARY 

State of Louisiana 
Louisiana Department of Health 

Bureau of Health Services Financing 
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“the same amount, duration, and scope of benefits” for a beneficiary through the end of the month in 
which the PHE ends, regardless of any change in circumstances. CMS’ initial interpretation was in effect 
from March 2020 until the current interpretation of the FFCRA continuous enrollment requirement, as set 
forth in 42 CFR 433.400, became effective on November 2, 2020. The system changes implemented to 
comply with the continuous enrollment requirements and evolving requirements for unwinding/resuming 
normal operations have consumed a significant portion of BHSF’s limited technology contract dollars. 

For  the  past  two  years  operating  under  42  CFR  433.400,  states  have  still  been  required  to maintain 
beneficiary enrollment in Medicaid as a condition for receiving the temporary FMAP increase; however, 
under 42 CFR 433.400, states have also been permitted to make certain changes to the amount, duration, 
and scope of benefits and to beneficiary cost‐sharing, subject to certain beneficiary protections. At the 
same time, BHSF has continually prepared for the end of the PHE and resumption of routine operations, 
including  renewing  eligibility,  transitioning  between  coverage  programs,  terminating  coverage  in  a 
manner that minimizes beneficiary burden, mitigates churn, and promotes continuity of coverage.  

The proposed policy reversion will require significant manual processes for identification of and outreach 
to  impacted  individuals,  rushed  systems  changes,  and  development  of  new  and  potentially  confusing 
messaging for beneficiaries. The time, effort, and resources necessary to effectuate a policy change of this 
magnitude will severely impact Louisiana’s readiness for unwinding. It will also have negative effects on 
the Louisiana Medicaid Program’s budget, the assumptions for which were built around the guidance in 
place for the past 2 years, thus impacting the overall availability of resources to dedicate to unwinding 
preparation and implementation once the massive work of redetermining every individual on Medicaid 
begins.   

Even if the PHE is renewed beyond January 2023, BHSF will not have the necessary lead time to comply 
with CMS’s proposed wholesale policy reversion, which states expect would become effective at most 60 
days after publication in the Federal Register. The extent to which BHSF will need to make regulatory, 
policy,  and  systems  changes  to  implement  any  new  requirements  will  depend  upon  the  language 
ultimately  adopted by CMS.    It  could  take up  to  12 months  to  implement  the  regulatory,  policy,  and 
systems changes and identify and reach out to impacted individuals. 

Moreover, the vast majority of beneficiaries who experienced a change in their Medicaid coverage were 
not negatively  impacted by  that  change.  For  these beneficiaries,  receiving outreach  from BHSF about 
reinstating coverage they no  longer need or want will almost certainly be confusing, especially  if  they 
misinterpret this outreach as related to a full redetermination of coverage.  Additionally, BHSF is adding a 
new managed care organization  (MCO) effective  January 1, 2023, and beneficiaries will  be notified  in 
November  2022  of  the  opportunity  to  change  MCOs  without  cause  through  March  31,  2023.  
Unfortunately, the confusing communications environment that will be created by CMS’ proposed policy 
reversion,  unwind,  renewals,  and managed  care  enrollment will  increase  the  likelihood of  procedural 
denials  as  beneficiaries  potentially misinterpret  communications  related  to  reinstatement  of  previous 

coverage and communications related to renewals, thereby not providing necessary information to BHSF 
to complete a renewal.  

Finally, the clearest area of risk with the proposed policy reversion is around post‐eligibility treatment of 
income (PETI) rules for individuals living in long‐term care settings. Prior to November 2020, CMS did not 
allow states to increase PETI‐based cost sharing (the amount that beneficiaries in long‐term care settings 
must pay towards the cost of their care). With the implementation of 42 CFR 433.400, states have been 
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allowed  to  increase  PETI‐based  cost  sharing  since  November  2,  2020.  This  is  an  important  flexibility 
because if a beneficiary is in a long‐term care setting and their PETI‐based cost sharing does not increase 
when  their  income  increases,  they  are  likely  to  accumulate  assets  that will make  them  ineligible  for 
Medicaid coverage when the PHE ends.  

Should  CMS  remove  these  PETI‐based  cost  sharing  flexibilities,  there  is  a  major  concern  that  these 
beneficiaries will become ineligible for Medicaid coverage and be unable to continue residing in the long‐
term care setting. This is virtually guaranteed if removing the PETI‐based cost sharing flexibilities is applied 
retroactively, as  individuals would  likely  receive a  lump sum payment  that would almost certainly put 
them over asset limits for eligibility. It will also create major administrative challenges for providers and 
BHSF long‐term care eligibility staff.  

For the reasons set forth herein as well as those, a wholesale reversion to the initial interpretation will 
likely  cause more problems  than  it  solves.  BHSF urges CMS  to  retain  its  current  interpretation of  the 
continuous enrollment requirement, as set forth in 42 CFR 433.400. If not, BHSF respectfully requests that 
the public be given an opportunity to provide comments with respect to any new provisions before being 
finalized by CMS. 

Sincerely,  

 

Tara A. LeBlanc 
Medicaid Executive Director 
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288  Share  

Comment

The Texas Health and Human Services Commission (HHSC) appreciates the opportunity to submit public
comments related to the interim final rule (IFR) “Additional policy and Regulatory Revisions in Response to
the COVID-19 Public Health Emergency” (CMS-9912-N). Texas has significant concerns about the
feasibility of implementing a revised interpretation of section 6008(b)(3) of the Families First Coronavirus
Response Act (FFCRA) in Texas Medicaid.  

For more than two years, Texas was directed by the Centers for Medicare and Medicaid Services (CMS) to
implement continuous Medicaid coverage as required by section 6008(b)(3). Complying with CMS’ directive
has come with significant operational and fiscal impacts to the state. Because of the continuous coverage
requirement, Texas’ Medicaid caseload has increased by more than 40 percent since the start of the
pandemic (from 3.9 million in February 2020 to 5.5 million in July 2022). Texas is maintaining a significantly
larger Medicaid population with the same pre-pandemic infrastructure while seeing strains on its workforce
and daily operations. 

A change in CMS’ direction would be extremely disruptive to the operations of the Texas Medicaid program
and the people it serves. Implementing the IFR in December 2020 – February 2021 required HHSC to make
significant staffing and resource investment, eligibility and enrollment policy changes, technology
modifications to our integrated eligibility system, and extensive notification and technical assistance to
managed care organizations, dental maintenance organizations, clients, providers and eligibility workers. It
is not feasible for Texas to undo these actions to implement a revision to the IFR with the imminent prospect
of unwinding continuous Medicaid coverage when the public health emergency (PHE) ends. 

Texas would have to redirect resources away from preparation for the PHE unwinding and other federally
and state mandated program changes to implement a revised interpretation of section 6008(b)(3), which
could compromise Texas’ successful unwinding and negatively impact the people we serve. It would
introduce additional confusion for clients, families, health plans, providers, and eligibility workers. It is also
unclear whether the revised interpretation would be applied retroactively. If CMS later decides to apply the
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revised interpretation retroactively, this would create additional challenges to operationalize, likely not
benefit individuals in Medicaid, and potentially cause burden on providers who may have to retroactively bill
for services or experience recoupments for services rendered. After receiving guidance from CMS in the
December 2020 and March 2021 all-state calls, and receiving CMS concurrence with Texas’s plan to
comply with 42 CFR §433.400, Texas has moved Texans to the most appropriate Medicaid eligibility group,
with the most appropriate services available, based on their current circumstances as Medicaid renewal
applications are processed, in compliance with Texas Medicaid state plan and waiver programs.  

As of May 2022, Texas has reached a point where the monthly impact of maintaining continuous coverage
to state general revenue now exceeds the monthly benefit of the 6.2 percent enhanced FMAP provided
under FFCRA, and the cost to the state increases every month. These changes would further increase the
financial burden on the state until the PHE unwinding is complete. Texas requests clarification of whether
additional federal funding will be available to cover costs states would incur to implement changes to the
rule and previously provided CMS guidance. 

Further, Texas is currently the subject of a federal audit related to implementing the FFCRA continuous
Medicaid coverage requirement. This audit with the U.S. Department of the Health and Human Services,
Office of the Inspector General is ongoing. Revising to the IFR could complicate Texas’ compliance with the
audit or introduce unnecessary risks.
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State of Vermont                          Agency of Human Services       
Department of Vermont Health Access            [Phone] 802-879-5900  
280 State Drive, NOB 1 South 
Waterbury, VT 05671-1010 
http://dvha.vermont.gov        

October 27, 2022 

Chiquita Brooks-LaSure 
Administrator 
The Centers for Medicare and Medicaid Services 
7500 Security Boulevard 
Baltimore, MD 21244 

Dear Administrator Brooks-LaSure, 

Thank you for the opportunity to submit comments on the reopened public comment period on 
the Interim Final Rule interpreting the Families First Coronavirus Response Act’s Medicaid 
continuous enrollment requirement [CMS-9912-N]. The Department of Vermont Health Access 
(DVHA) administers Vermont’s Medicaid program. The Department is committed to improving 
the health and wellbeing of Vermonters by providing access to quality health care. 

DVHA writes to express support for the National Association of Medicaid Director’s (NAMD) 
response to this reopened comment period. As described in NAMD’s response, there will be 
serious challenges if Vermont is required to implement CMS’s proposal to undo its November 
2020 rulemaking on the continuous enrollment requirement at this stage of the COVID-19 Public 
Health Emergency (PHE). Specifically, we anticipate that requiring implementation of this 
policy change will: 

• Distract from critical preparations for the end of the PHE and conducting Medicaid
redeterminations post-PHE.

• Not be able to be implemented on a timeframe that coheres with the anticipated end of
the PHE.

• Create confusion for individuals receiving Medicaid services.
• Result in unintended consequences for certain populations currently enrolled who will

need to be redetermined post-PHE.

DVHA simply does not have the resources to implement a reversal of the coverage tier policy 
while supporting an unwinding from the Public Health Emergency. The Department would also 
face significant challenges in identifying and communicating with impacted members. The 
resulting member confusion and administrative burden should be avoided. 

While DVHA opposes the proposed re-interpretation for operational reasons, we understand the 
policy considerations in CMS’s proposal and the desire to address certain fact-specific coverage 
transitions within the context of Medicaid continuous enrollment. We urge CMS to adopt a more 
targeted regulatory strategy, commensurate with the scale of the issue. We support NAMD’s 
recommendation for CMS to right-size its policy solution to avoid the challenges described 
above.   
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Thank you for consideration of DVHA’s perspective on this important issue. 

Sincerely, 

Adaline Strumolo 
Deputy Commissioner 
Department of Vermont Health Access 
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401 Hathaway Building • Cheyenne, WY 82002
Phone (307) 777-7656 • 1-866-571-0944

Fax (307) 777-7439 • www.health.wyo.gov

Stefan Johansson
Interim Director

Mark Gordon
Governor

MEMORANDUM

VIA ELECTRONIC DELIVERY

Date: October 21, 2022

To: Chiquita Brooks-LaSure, Administrator
Centers for Medicare & Medicaid Services

From: Jan Stall, Interim State Medicaid Agent, Division of Healthcare Financing

Subject: Medicaid Program; Temporary Increase in Federal Medical Assistance Percentage 
(FMAP) in Response to the COVID-19 Public Health Emergency (PHE); 
Reopening public comment period

Ref. JS-2022-004

The Wyoming Department of Health, Division of Healthcare Financing appreciates this 
opportunity to comment on the proposed change in CMS rule interpretation. We have a number 
of significant operational and policy concerns regarding the reopening of the public comment 
period and the possibility that the guidance from November 2020 could be rescinded and the 
original interpretation reinstated retroactively on an expedited basis, rather than adopted 
prospectively. Additionally, the Division expects the system changes required by the proposed 
new rule interpretation will come with a substantial cost to the agency at a time of historic
declines in state revenues and serious budgetary constraints following the end of the Public 
Health Emergency (PHE).

The following are the Division’s more specific comments:

 The proposed rule changes will be very labor intensive for operational and 
systems staff across the Division. This new guidance will cause increased workload for 
all Division staff and for our system vendor staff for whom the Division provides 
oversight, as they must work together to address system changes or gather reports. This

increased workload will translate into a significant increase in expenditures. In addition,
these tasks may occur concurrently with the Division’s implementation of the unwinding 
from the PHE and commenting and addressing the proposed rule regarding Streamlining 
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the Medicaid, Children’s Health Insurance Program, and Basic Health Program 
Application, Eligibility Determination, Enrollment, and Renewal Processes. The Division
has a relatively small staff and limited time to allocate to addressing all of the CMS 
proposed rule changes simultaneously. The Division is very concerned that the large
number of changes required concurrently will impact worker fatigue and cause burnout in 
an already overstretched staff. Attrition at this time would require recruitment from a 
shrinking labor force that is already unable to meet economic demand. Should this be 
necessary, and should recruitment be successful, any new hires would not be prepared to 
assist with this detailed work for several months until training is competed.

 The November 2020 guidance allowed closure of cases due to agency error and 

verified fraud. These are persons that were never validly eligible for Medicaid services.  
It will be difficult to identify individuals closed due to agency error and reinstate their 
eligibility as we do not have a system code for “agency error.” Additionally, while we
would be able to re-enroll individuals whose cases were closed for substantiated fraud,
we have substantial policy concerns about allowing them into the program after they have 
been investigated and it has been verified there was intentional fraud in their application. 
There are program integrity and other Medicaid Fraud Control issues associated with 
taking this proposed action. This proposed rule change would require the Division to
subsequently close these clients at the end of the PHE when completing the renewal 

process. This rapid sequence of determinations could be confusing for the individuals as 
to why they were shortly reinstated and then denied again. As a result, these
contradictory actions could increase administrative hearing requests at the end of the 
PHE. The staff who process administrative hearing requests are the same group of people 
involved in system changes, reviewing Rules for operational needs, updating the State 
Plan and helping to process renewals, especially those with complications. 

 It would be very difficult for the Division to identify all clients who moved 

groups in order to switch them back to their original program as required by the proposed 
rule change. In the course of our review, we have found that a number of individuals have 
moved to different programs several times since November of 2020, making it difficult 
for our eligibility system vendor to run reports. There is no automated process to 
retroactively put individuals back on their original program, so staff would need to 
manually authorize them each month since the original switch was made. It is also 
unclear whether the Rule proposal requires this action whether or not the clients prefer to 
go back on the original program.
  

 For those individuals that were on a Home and Community Based (HCBS) waiver 

program and would require reinstatement, there may no longer be slots available for those 
retroactive placements.  For some Division waiver services that operate with a lengthy 
waiting list system, it is virtually impossible to offer such services retroactively and it 
will negatively impact every person currently on the waiting list. For example, if the 
Division were to retroactively enroll someone on an HCBS waiver, we would not be able 
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to provide meals, skilled nursing, personal care or these types of services for that past 
time period.   Anything that may be required done to further retroactive reinstatement, 
would necessitate manual processes by Division staff who work in the clinical waiver 
units as well as the financial eligibility units.
  

 In regard to the Division’s long term care clients, identifying clients who had an 

increase in their patient liability would be difficult and retroactively changing their 
liability back to its original amount will have significant financial consequences for 
clients and providers. Providers would have to assist in reimbursing their Nursing Home 
accounts. Once the Nursing Home is reimbursed, most of the clients affected by this 
change will likely be over resource limits at the end of the PHE and may be ineligible for 
long term care benefits as a result of the change.  Even if this change were made only 
prospectively, the clients would be at risk of exceeding the resource limit at the end of the 
PHE. This action and approach will be substantially more detrimental to Medicaid clients 
through increases in beneficiary liability than the November 2020 guidance. In addition, 
if the Division is not allowed to increase patient liability due to an income change as a 
result of the proposed rule, staff will have to manually track the client income increases 
until the PHE ends as the Division’s system cannot track these figures without affecting 
the patient liability. The Division would have to incorporate eligibility system changes 
so its interfaces with entities such as Social Security do not automatically update income

as is the current practice. This change would include the Social Security Cost of Living 
Adjustment that occurs every January. Lastly, manual work arounds regarding income 
updates while ceasing system interfaces that automatically update income will increase 
the risk of worker error.

 The Division respectfully requests that CMS extend the public comment period to
allow for a more robust analysis of the potential impact of the proposed rule 
interpretation change. In consideration of the complex budgeting, procurement, 
contracting, design, and implementation activities necessary to support these changes,
the Division also recommends that CMS engage in additional consultation with the 
states, information system vendors, and other healthcare industry partners in order to 
identify a mutually agreeable implementation timeline. Retroactively rewriting all of the 
Rule’s guidance and undoing the operations, determinations, and other actions taken 
under it for the past two years of work will result in substantial challenges for every 
states’ Medicaid program and clients, not just Wyoming. We respectfully request and 
urge CMS to surgically focus on the specific subject that has given rise to the 
reconsideration and limit its effect rather than retroactively discarding the 
comprehensive guidance previously issued.  
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STATE OF WASHINGTON 

DEPARTMENT OF SOCIAL AND HEALTH SERVICES 
P.O. Box 45010, Olympia, WA 98504-5010 

 

  1 

October 27, 2022 
 

VIA FEDERAL eRULEMAKING PORTAL   
 
ATTN: Chiquita Brooks-LaSure   
Administrator, Centers for Medicare & Medicaid Services 
Department of Health and Human Services   
7500 Security Boulevard  
Baltimore, MD 21244  
 

RE: Federal Register Docket No. 2022-20973. Reopening of Public Comment Period: Medicaid 
Program: Temporary Increase in Federal Medical Assistance Percentage in Response to the 
COVID-19 Public Health Emergency  

 
File Code: CMS-9912-N 
CFR: 42 CFR Part 433.400 

 
The State of Washington, Department of Social and Health Services, Aging and Long-term Support 
Administration (ALTSA) submits this comment for consideration in response to the reopening of the 
comment period for Medicaid Program: Temporary Increase in Federal Medical Assistance Percentage in 
Response to the COVID-19 Public Health Emergency, published September 27, 2022, in 42 CFR 433.400. 

PURPOSE OF INTERIM FINAL RULE 

On November 6, 2020, CMS issued an interim final rule (IFR), “Additional Policy and Regulatory Revisions 
in Response to the COVID–19 Public Health Emergency.” The IFR set forth requirements in CMS 
regulation that States must follow to claim a temporary increase in Federal matching funds for their 
Medicaid programs under the Families First Coronavirus Response Act (FFCRA). The IFR created a new 
approach for complying with section 6008(b)(3) of the FFCRA and allowed for permissible increases to 
cost sharing and post-eligibility treatment of income.  

RESPONSE TO THE INTERIM FINAL RULE 

CMS initial interpretation of section 6008(b)(3) of the Families First Coronavirus Response Act (FFCRA) 
prevented states from increasing the post-eligibility treatment of income (PETI) of institutionalized 
individuals who were enrolled in Medicaid as of March 18, 2020, or for those enrolled after that date 
but prior to the end of the emergency period. CMS compared PETI to ‘cost sharing.’ “Like cost-sharing 
increases, increasing a beneficiary’s liability reduces the amount of medical assistance for which an 
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individual is eligible and is therefore inconsistent with the requirement at section 6008(b)(3) of the 
FFCRA.1” 

The maintenance of the amount of PETI an individual was liable to contribute was difficult to maintain 
under the initial interpretation of section 6008(b)(3). In efforts to streamline eligibility processes prior to 
the COVID-19 Public Health Emergency, the eligibility system accepted electronic crossmatch data from 
federal and state sources to ensure changes to client income are received timely and changes to client 
PETI are acted on timely. These system efficiencies made the maintenance of PETI in 2020 exceptionally 
labor intensive for staff and the elimination of changes were confusing for both clients and institutional 
providers. Clients and their representatives were initially concerned about the accumulation of unpaid 
PETI, and how they would be able to spend down excess resources to maintain eligibility for their vital 
institutional services once the maintenance of enrollment ended.  

Additionally, the initial interpretation of PETI as “like cost-sharing” under 6008(b)(3) was a deviation 
from the previous interpretations of federal policy. Cost Sharing has traditionally referred to optional 
premiums and other out of pocket costs, such as copayments, coinsurance, deductibles, and other 
similar charges2. Post-eligibility treatment of income3 is the reduction of the state’s payment to an 
institution for services provided by a certain amount of the client’s own income.  

The IFR permitted states to comply with section 6008(b)(3) of the FFCRA with allowable increases to cost 
sharing and post-eligibility treatment of income. The permissible increases to PETI after the IFR brought 
relief to clients, providers, and the state, especially due to the timing of the annual cost of living 
increases to income that many institutionalized clients receive. State eligibility systems processed 
annual changes without major intervention and clients and providers were able to count on traditional 
changes.  

RESPONSE TO THE REOPENING OF COMMENT INTERIM FINAL RULE 

CMS states that they are considering returning to the original interpretation of 6008(b)(3), and requiring 
states to offer Medicaid members whose coverage was changed consistent with the November 2020 IFR 
an opportunity to reenroll in their prior coverage or have their enrollment automatically changed back. 
ALTSA is concerned the interpretation may require the resumption of the maintenance of PETI for 
institutionalized individuals as of March 18, 2020. Administratively, this would be extremely difficult to 
execute, especially with the timing of the expected COVID-19 Public Health Emergency unwinding.  

Depending on how CMS chooses to interpret the IFR, maintenance of PETI would be complicated to re-
implement. While the state has maintained enrollment in medicaid as required under interpretation of 
6008(b)(3), institutionalized clients may have exited from a long-term care setting, re-entered long-term 
care settings, moved out of state, or passed away, in addition to a variety of other changes that may 
have occurred over the past two years. Identifying impacted clients, determining applicable PETI based 
on the new interpretation, and making manual adjustments for a short period of time would be labor 
intensive, error prone, and conflict with system automation expected for the 2023 cost of living 
increases. It will further delay the resumption of timely eligibility case actions that are expected at the 
end of the COVID-19 Public Health Emergency declaration. The additional notifications to client’s would 

 
1 https://www.medicaid.gov/state-resource-center/downloads/covid-19-faqs.pdf  
2 https://www.medicaid.gov/medicaid/cost-sharing/index.html  
3 https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-C/part-435/subpart-H/section-435.725  
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increase confusion, cause additional contact with eligibility and case management staff, and potentially 
decrease the attention needed on vital notices from the state. Additionally, increased notices and 
changes for the provider network to act on, could cause additional work for a depleted network. These 
are two workforces that are already dwindling due to the complexity, strain, and constant change the 
pandemic brought on.  

The state is focused on the expected COVID-19 Public Health Emergency unwinding, planning on the 
resumption of normal eligibility processes, case actions, and recertification. Communication from ALTSA  
to long-term care clients should be focused on those actions to regain trust and normalcy after a 
tumultuous time.  

If the interpretation of the IFR required states to retroactively adjust PETI based on the past two years of 
case actions, the administrative ask would bring current and ongoing case actions to a standstill. The 
clients, their providers, union representation, PACE organizations, and the administrative hearing 
system would all be impacted by reconciling up to two years of potential changes. The long-term care 
systems: eligibility, claims, rates, have not been established to adjust to historical changes; this would be 
an extremely manual process, requiring significant administrative time, and would be exceptionally error 
prone.  

For example, a client who receives home and community-based services in a community residential 
setting since 2020 would have a room and board obligation, would contribute their post-eligibility 
treatment of income, and the state would supplement the provider for the services provided each 
month. If that individual had a cost-of-living increase both January 2021 and January 2022, their PETI 
would have adjusted at least twice since the IFR. Most likely, the providers claim from the state would 
have varied slightly month to month, depending on the benefits utilized, and their rates would have 
changed multiple times over this period as well. If the IFR required retroactive adjustments, the state 
would maintain the individual’s PETI as set March 18, 2020, recalculate the provider(s) claim(s) for each 
month, and adjust the supplement from the state to the impacted providers. The eligibility and claims 
systems would process with a large volume of manual adjustments, potentially increasing the potential 
for program integrity errors, the client and provider would receive multiple notices explaining the 
changes, and the confusion could cause increased requests for administrative hearings.  

ALTSA appreciates CMS and the public’s concern that the IFR may have had unforeseen impacts and the 
goal of section 6008(b)(3) is to maintain enrollment in medicaid for the duration of the COVID-19 Public 
Health Emergency. With the anticipated end of the COVID-19 Public Health Emergency and the timing of 
the reopening, returning to the previous interpretation of the IFR in relation to PETI would be 
detrimental to the already strained long-term care systems. Cost sharing historically referred to optional 
premiums and other out of pocket costs, not post-eligibility treatment of income. The interpretation of 
PETI as “like cost-sharing” under 6008(b)(3) was a departure from the previous interpretations. 

Sincerely,  

 

Jilma Meneses   
Secretary  
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October 27, 2022 
 
 
Chiquita Brooks-LaSure 
Administrator 
The Centers for Medicare and Medicaid Services 
7500 Security Boulevard 
Baltimore, MD 21244 
 
Dear Administrator Brooks-LaSure, 
 
On behalf of the nation’s Medicaid Directors, NAMD is offering this response to the 
reopened public comment period on the Interim Final Rule interpreting the Families First 
Coronavirus Response Act’s Medicaid continuous enrollment requirement [CMS-9912-
N]. While our members understand the context leading the Centers for Medicare and 
Medicaid Services (CMS) to propose reverting to its initial interpretation of this statutory 
provision, NAMD has serious reservations about implementing this policy reversion at 
this stage of the COVID-19 Public Health Emergency (PHE). Specifically, we anticipate 
that implementing this policy change will: 
 

• Distract from critical state preparations for the end of the PHE and conducting 

Medicaid redeterminations post-PHE. 

• Not be able to be implemented on a timeframe that coheres with the anticipated 

end of the PHE. 

• Create confusion for individuals receiving Medicaid services. 

• Result in unintended consequences for underlying Medicaid eligibility for certain 

populations currently enrolled who will need to be redetermined post-PHE. 

NAMD strongly encourages CMS to refine its interpretation of statute to mitigate these 
concerns. Specifically, we ask that CMS implement a narrower policy that provides relief 
for identified individuals who experienced significant changes in service provision based 
on movement within a coverage tier under the November 2020 FFCRA interpretation, 
that such policy is applied solely on a prospective basis, and that common-sense 
flexibilities under current guidance around post-eligibility treatment of income and to 
terminate coverage in instances of agency error or verified fraud be maintained. 
 
NAMD is a bipartisan, nonprofit, professional organization representing leaders of all 
Medicaid agencies across the country. NAMD represents, elevates, and supports state 
and territorial Medicaid leaders to deliver high value services to the millions of people 
served by Medicaid and CHIP so they can achieve their best health and thrive in their 
communities.  
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Re-Implementing Previous Interpretation Imposes Opportunity Costs on 
Unwinding Preparations and Other Priorities 
 
The current interpretation of the FFCRA continuous enrollment requirement has been in 
place for nearly two years, since November 2020. While not every state fully 
implemented this guidance due to systems limitations, the vast majority have done so. 
States have made good faith efforts to comply with CMS’s written policy, which has 
been reiterated in a variety of written and verbal communications to states. 
 
Over this same time period, states have continually prepared for the end of the PHE 
and the significant effort of conducting redeterminations for individuals enrolled in 
Medicaid since the onset of the continuous enrollment requirement. CMS’s stance on 
what will be required during this post-PHE redetermination period has evolved, and so 
too have state preparations. CMS has been a strong partner and collaborator in these 
efforts, and has a deep appreciation of the complexities of state planning, messaging, 
operations, and systems preparations. 
 
While it is not possible to predict with certainty when the PHE will end, the most recent 
renewal effective October 14, 2022 will see the PHE extend through early January 2023 
at minimum – representing nearly three years under the Medicaid continuous enrollment 
requirement. Recognition of this fact is leading many state agencies to plan as though 
January 2023 will be the last month for which this requirement will be in effect. Should 
this assumption prove accurate, it is imperative that state teams and their federal 
counterparts at CMS be wholly focused on final preparations for unwinding the PHE. 
 
This readiness will be severely taxed if states are required to undo policy that has been 
in place for nearly two years. A policy reversion will create new demands on already 
overtaxed state eligibility teams responsible for unwinding preparations, require 
development of new and potentially confusing messaging for Medicaid members, 
necessitate systems changes which compete with other existing demands on state 
systems, and require significant manual processes for identification of and outreach to 
impacted Medicaid members. The time, effort, and resources necessary to effectuate a 
policy change of this magnitude will directly and negatively impact state readiness for 
unwinding. It will also have negative effects on state budget assumptions built around 
the November 2020 guidance, which will impact the overall availability of resources to 
dedicate to unwinding preparation and implementation once the massive work of 
redetermining every individual on Medicaid begins. 
 
CMS will almost certainly face similar competing demands on its staff bandwidth and 
resources. CMS will likely need to develop new guidance for states and field a wide 
array of technical assistance requests if the policy reversion moves forward, which 
imposes opportunity costs on federal resources that would be better spent on additional 
preparation for the end of the PHE. 
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In addition to the opportunity costs imposed on PHE unwinding preparations, CMS’s 
proposal also detracts from states’ abilities to advance other program priorities, such as 
advancing payment reform efforts, implementing non-PHE systems enhancements, or 
meeting other CMS-imposed deadlines. 
 
Implementation of a Policy Reversion is Not Tenable Over a Short Timeframe 
 
It is NAMD’s expectation that this policy reversion, should it be finalized, will become 
effective at most 60 days after publication in the Federal Register, likely sometime in 
January 2023. This would directly intersect with the end of the current PHE declaration, 
should it prove to be the final one. Based on these assumptions, states would be in the 
immensely difficult position of reverting existing policy – with the host of challenges and 
opportunity costs discussed above – while simultaneously initiating long-planned 
activities keyed off of receipt of notice from the U.S. Department of Health and Human 
Services that the PHE will end. 
 
This will not be tenable situation. Even if the PHE is renewed beyond January 2023, 
states will not have the necessary lead time to comply with CMS’s proposed wholesale 
policy reversion within a 60-day window. Depending on the extent to which states 
needed to make regulatory, policy, and systems changes to implement the November 
2020 guidance, up to 12 months would be necessary to meet CMS’s reverted 
interpretation of statute. 
 
Should the PHE end in January 2023, thereby ending the continuous enrollment 
requirement at the end of that month, it may appear that these concerns are moot. 
There could be only a few weeks in January 2023 in which the continuous enrollment 
requirement remains in effect, after which individuals impacted by the change in CMS’s 
interpretation of this requirement could be appropriately redetermined and transitioned 
to different coverage. 
 
While this is true in theory, it is unlikely to be true in practice. NAMD understands that 
most states plan to conduct redeterminations by renewal date throughout the 
redetermination period, thereby minimizing the need for processes to move renewal 
dates forward for specific members or subpopulations. But it is precisely these types of 
processes that would be necessary to expedite redeterminations for individuals most 
impacted by state implementation of CMS’s November 2020 guidance. 
 
For the opportunity cost reasons discussed above, it is unlikely that states will be able to 
effectuate this in the time between the rule’s publication and the potential initiation of 
redeterminations. This leaves states in the position of needing to reinstate coverage to 
impacted individuals during the redetermination period while also conducting a 
redetermination for those same individuals at a later date. This is a recipe for significant 
member confusion. 
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Some states relied on CMS’s November 2020 guidance to implement state legislative 
changes for Medicaid cost-sharing. Both the interim rule itself, subsequent CMS 
Frequently Asked Questions documents, and verbal CMS communications indicated 
such changes were permissible. Should CMS reverse this stance, states who 
implemented such changes in good faith would instead need to seek state legislative 
changes – which are time-intensive to obtain – or potentially forgo the FFCRA’s 
enhanced match. 
 
In fee-for-service programs, there are challenges for how to navigate timely filing 
requirements for providers who may choose to bill Medicaid for services rendered from 
November 2, 2020 through the time in which the state implements CMS’s policy 
reversion. Providers may have denied claims from this period that the state would need 
to reprocess; in addition to the workload, the state could lose federal match on claims 
that are older than eight quarters given that this change does not appear to meet one of 
the exceptions in 45 CFR § 95.19. Additionally, some providers may wish to submit 
claims that they previously did not bill, which may require states to override their own 
timely filing limits. There would also be increased demands on state program integrity 
staff to verify that providers billing Medicaid for services during this period did not also 
directly bill patients for the same services. Navigating this tangle of retroactive billing 
issues would create significant demands on state staff. 
 
Some states implemented CMS’s November 2020 guidance via disenrollment from 
certain managed care programs for which a member was no longer eligible and 
transferred enrollment to either a new Medicaid managed care plan or fee-for-service, in 
accordance with permissible changes across Minimum Essential Coverage (MEC) 
categories. Having to offer reinstatement in previous managed care plans for which the 
member is clearly no longer eligible would not be feasible for state systems, which in 
some cases cannot allow even manual overrides in these circumstances. Resolving this 
would take significant time and systems resources. 
 
Attempts to Reinstate Previous Coverage Will Create Confusion for Medicaid 
Members and Stakeholders 
 
When the PHE ends, clear communications for Medicaid members, their families, 
Medicaid providers, community-based organizations, and other partners around key 
dates and key activities will be imperative. States are already dedicating immense 
resources to developing these communications, which must be nuanced to help all 
stakeholders understand the impact of the end of the PHE, the redetermination period, 
and what their roles in it are. States and CMS have worked together in identifying and 
attempting to solve a variety of communications challenges for over a year. 
 
Implementing the proposed CMS policy reversion and reinstating previous Medicaid 
coverage to impacted individuals will exponentially increase the complexity of these 
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communications efforts, with a limited window of time to develop the communications 
strategy. 
 
States are already concerned about ensuring effective messaging and outreach to 
Medicaid members during the redetermination period. Layering on an entirely new, 
unrelated strand of communications related to coverage reinstatement could lead to 
members not providing the information necessary for the state to complete a 
redetermination.  
 
The vast majority of members who experienced a change in their MEC category under 
the November 2020 guidance were not negatively impacted by that change. For these 
members, receiving outreach from states about reinstating coverage they no longer 
need or want will almost certainly be confusing, especially if the member misinterprets 
this outreach as related to a full redetermination of coverage. 
 
CMS is rightly focused on minimizing procedural denials of Medicaid coverage during 
the redetermination period. States share this goal. Unfortunately, the confusing 
communications environment that will be created by CMS’s proposed policy reversion 
will increase the likelihood of procedural denials as members potentially misinterpret 
communications related to reinstatement of previous coverage and communications 
related to redeterminations, thereby not providing necessary information to the state to 
complete a redetermination.  
 
Unintended Consequences are Possible for Some Medicaid Members 
 
In addition to the risks of procedural denials due to the confusing communications 
environment discussed above, other specific populations are likely to experience 
unintended consequences if certain flexibilities within the November 2020 guidance are 
removed. 
 
The clearest area of risk here is around post-eligibility treatment of income (PETI) rules 
for individuals living in long-term care settings. Prior to November 2020, CMS did not 
allow increases in PETI-based cost sharing amounts for these settings. CMS revised 
this in its November 2020 guidance and allowed states to increase PETI-based cost 
sharing. This allowed states to enact increases in cost sharing when a member reported 
an increase in income. This is an important flexibility because if a Medicaid member is 
in a long-term care setting and their cost sharing does not increase when their income 
increases, they are likely to accumulate assets that will make them ineligible for 
Medicaid coverage when the PHE ends. Many states felt that this was an unacceptable 
risk.   
 
Should CMS remove these PETI-based cost sharing flexibilities, there is a major 
concern that individuals will become ineligible for Medicaid coverage and be unable to 
continue residing in the long-term care setting. This is virtually guaranteed if removing 
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the PETI-based cost sharing flexibilities is applied retroactively, as individuals would 
likely receive a lump sum payment that would almost certainly put them over asset limits 
for eligibility. It will also create major administrative challenges for providers, managed 
care organizations, and state eligibility teams. It is highly unlikely that state systems 
staff and systems vendors would have the capacity to implement a PETI cost-sharing 
freeze on short notice, as well. 
 
A Right-Sized Policy Solution is Needed to Mitigate These Challenges 
 
NAMD acknowledges that a subset of individuals did experience negative outcomes 
from implementation of CMS’s November 2020 guidance. A targeted policy solution that 
is tailored to the specific experiences of these individuals is appropriate. However, 
CMS’s proposal to revert to its pre-November 2020 policy interpretation across the 
board is not a targeted solution. It is sweeping, overly broad, and introduces so many 
opportunity costs, additional complexities in already complex plans, and potential points 
of failure in implementation that it will likely cause more problems than it solves. 
 
NAMD recommends that CMS refine its policy to focus specifically on those individuals 
who were negatively impacted by an MEC category change. The population that most 
likely falls into this group are those who were transitioned from Medicaid-funded home- 
and community-based services (HCBS) into a Medicare Savings Program (MSP), 
whereby Medicare becomes the primary source of coverage and Medicaid is 
responsible for paying for Medicare cost sharing. Medicare does not provide HCBS, and 
it is likely that such individuals were negatively impacted by such a change. 
 
In identifying a narrower policy, CMS must also acknowledge the realities of state 
capacity to execute on it as the post-PHE redetermination period approaches. CMS 
should give states an appropriate runway to implement any changes and require that 
such changes be applied solely on a prospective basis. 
 
Further, CMS should maintain certain flexibilities within the November 2020 guidance. It 
should maintain the flexibility around PETI-based cost sharing to mitigate the impacts 
on underlying Medicaid eligibility discussed above. CMS should also maintain common-
sense flexibilities for states to terminate Medicaid coverage in verifiable instances of 
agency eligibility errors made at the point of an initial eligibility determination, in 
documented instances of eligibility fraud, and when a PARIS match indicates an 
individual is enrolled in Medicaid and receiving services in another state. It does not 
make sense to require states to maintain Medicaid coverage in these instances. 
 
Finally, if CMS does move forward with its policy reversion in some fashion, it should 
provide states with assurances regarding future audits of the period in which the tiered 
coverage policy was in place. Specifically, CMS should clearly indicate that, whether a 
state did implement its policies or a state did not implement its policies due to 
insurmountable resources and systems challenges or due to lack of response CMS to 
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specific implementation questions submitted in the initial IFR comment period, the state 
was acting appropriately within the bounds of federal statute. 
 
We thank CMS for its consideration of state perspectives on the continuous coverage 
requirement. We strongly encourage a right-sized, common-sense approach that 
matches the scale of the identified challenge, while preserving state and federal 
resources for conducting post-PHE redeterminations and unwinding as effectively as 
possible. 
 
Sincerely, 
 

  Cynthia Beane, MSW, LSCW 

  
Allison Taylor    Cindy Beane 
NAMD Board President   NAMD Board President-Elect 
Director of Medicaid    Commissioner 
Indiana Family and Social   West Virginia Department of Health 
Services Administration   and Human Resources 
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The State of Kansas Medicaid program appreciates the opportunity to provide public comment on this
matter. We would like to share our concerns about the prospect of re-imposing CMS' pre-November 2020
FFCRA guidance, and the operational challenges states would face in attempting to reverse course after
two years of operations under existing guidance. 

In addition to the amount of work this would generate for eligibility staff at a time when we are attempting to
keep workload as low as possible in anticipation of the end of PHE, identifying the persons who had an
unmet spenddown and MSP where the spenddown coverage was discontinued would be a challenge. On
the billing side, this could potentially have a large impact as claims would have to go back to November
2020 and be rebilled. This would cause additional work for eligibility staff who would otherwise be focused
entirely on the unwinding effort. This may also impact the sequence for processing during unwinding.  

It would be challenging to identify those who were impacted and potentially eligible for reinstatement.
Reports generated from our state's eligibility system based on denial and discontinuance do not provide
specific reasons for denial. It would require a significant manual level of manual effort for eligibility staff to
research whether automatic reinstatement would be appropriate. Even then, it would be difficult for states to
identify the specific members to outreach. Mail would not be our preferred choice to conduct this outreach,
as it would potentially result in more returned mail. As the PHE lingers, we are seeing repeat returned mail
for members, impacting our ability to devote resources to case processing. 

Our state estimates that we would need at least six months to conduct activities to revert to a pre-November
2020 FFCRA interpretation in light of imminent PHE unwinding activities. We would also need guidance
from CMS on how much time consumers would be allowed to let us know they would like benefits to be
reinstated. 

If CMS did move forward with re-imposing its previous policy interpretation, unmet spenddown should not
be included as CMS had previously determined that unmet spenddowns are not considered Medicaid. (See
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COVID-19 FAQs). Other flexibilities implemented based on the CMS-9912 IFR were the allowance of
discontinuance in case of invalid enrollment (due to error) and closure due to a failure to respond when a
recipient came up on the PARIS report (receiving assistance in more than one state). We would hope these
provisions remain in place due to the additional operational impact to identify and reinstate members who
were granted coverage erroneously or those who are potentially no longer state residents. 

Additionally, this policy implemented the agency’s ability to increase LTC (long term care) individual’s Share
of Cost, as well as increasing Medically Needy Spenddown amounts. We would hope this provision stays in
place as it would be a massive operational undertaking to reverse any changes in share of cost that took
place after November 2020.  

The Kansas Medicaid program will comply with all CMS directives, but we would caution the agency about
the enormous workload states would be faced with if required to revisit two years' worth of eligibility
activities, on top of the unprecedented PHE unwinding preparations our eligibility teams should most be
focusing on. 

We greatly appreciate the opportunity to comment. 
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Ohio Department of Medicaid comments regarding CMS–9912–N 
The Ohio Department of Medicaid (ODM) appreciates the opportunity to comment on the 
Interim Final Rule CMS-9912-N. 
 
As a general matter ODM submits that the proposed action would be a significant mistake.  
After two full years of reliance on the interim final regulation and only two months before the 
end of the Public Health Emergency, reverting to a pre-Interim Final Regulation stance would 
harm the states, it would harm Medicaid enrollees, and would accomplish little by way of 
meaningful benefit to any Medicaid enrollees who assert they lost Medicaid benefits as a result 
of the interim final regulation. 
 
ODM along with other states did implement the coverage tier policy, as described in the 
November 2020 Interim Final Rule.  Reverting would present insurmountable operational 
challenges as well as likely harm to non-class member Medicaid enrollees.  The following 
explains the issues. 
 
There is no automated solution 
ODM’s eligibility and enrollment system is programmed to use current information to complete 
the eligibility determination.  To revert eligibility back to the category and/or share of cost 
amount that an individual had prior to CMS’s reinterpretation of the FFCRA continuous 
coverage provision, a caseworker would be required to complete an override for each month 
for which the change needs to be made.  In Ohio, overrides require a two-step process whereby 
a caseworker identifies the need for and initiates the override and a supervisor approves it.  
That is an entirely manual process for each individual for each month.  There is no automated 
solution, and it is not just a matter of one case one action.  It would involve one case involving 
dozens of manual overrides by caseworkers and their supervisors.  Based on experience with 
systems changes, developing an automated solution would take well over a year. Further, it is 
not known at this juncture whether an automated solution would even be possible. 
 
Complicating that is the fact that ODM has not tracked beneficiaries who experienced a change 
in eligibility category and/or cost-sharing since the interim final rule took effect.  Within our 
data we can identify changes in enrollment but would have difficulty distinguishing between 
any enrollment change and the subset of enrollment changes that fall under the scope of this 
particular rule.  Data could not be parsed to a degree that would allow for automation to 
identify the relevant people.  It would take many months just to identify those persons.  From 
an operational standpoint a period of not less than twelve months would be necessary, and 
that could not run concurrently with the PHE unwinding. 
 
Increased audit risks 
In addition, ODM’s experience with the 2019 PERM audit is illustrative of override errors in 
eligibility cases. We know from previous audits that overrides are highly error-prone so the 
volume of overrides that would need to be completed would certainly have negative 
downstream impacts on future state and federal audits. 
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Increased enrollee activity during unwinding will be unsustainable 
If the implementation of this policy change overlaps with the start of the public health 
emergency (PHE) unwinding, caseworkers will not be able to timely process both this change 
and complete required unwinding activities. Notices that will be generated to beneficiaries 
would generate additional phone calls to counties.  The combination of this proposed 
restoration of benefits to beneficiaries, along with processing renewals for all Medicaid 
beneficiaries, processing of new applications, and the requirement for states to provide 
notification to beneficiaries regarding reductions in services as a result of the end of the PHE, 
will create an overwhelming increase in work that will be unmanageable. 
 
State policy guidance confusion for caseworkers 
Efforts are currently underway to draft state guidance which will identify policies, procedures, 
processes, and expectations with regard to the PHE unwinding; however, with the timing of this 
change and associated unknowns in terms of the language that will be included in the final rule, 
we’re unable to finalize state-level guidance.  This in turn impacts the training that’s being 
prepared for the unwinding. 
 
All caseworkers will need to be made aware of the process they will need to follow to both 
identify affected individuals and determine affected months, then run each month and override 
the results to manually revert past months (assuming the final rule requires retroactive 
restoration of coverage) while updating the case to determine proper, ongoing Medicaid 
eligibility. 
 
Capitation rates and FMAP adjustments will have to be made 
Some number of beneficiaries whose coverage would need to be restored (whether 
retroactively or prospectively) will not meet the non-financial eligibility requirements for the 
categories to which their benefits are restored, which creates additional issues because there 
are no capitation rate cells for these individuals, resulting in their disenrollment from managed 
care.  That will create additional notices, and more confusion for the affected population.  It will 
also require a recertification of managed care capitation rates and payment adjustments to the 
managed care plans.  That process can take years to complete.  Retroactive category changes 
would not only impact capitation payments for past months, it would also impact FMAP for 
those months because individuals will be moving into categories that are subject to different 
FMAP rates for services. 
 
Impacts to Medicaid providers and their patients 
Retroactive changes to share of cost could result in providers needing to provide refunds to 
affected individuals.  If the refund is significant this could also result in ineligibility for the 
individual due to being over the resource or income limit.  There are also administrative 
consequences for retroactive eligibility adjustments such as providers submitting claims for 
services rendered more than one year in the past, which is outside the claim submission 
window. 
 
Recipient notices of action related matters and the negative impact of “notice fatigue” 

Case 3:22-cv-00988-MPS   Document 85-1   Filed 11/25/22   Page 34 of 48



If states are required to change eligibility statuses for individuals, there will be a series of 
notices that will have to be sent to each beneficiary affected.  The initial notice would be of the 
change back to their previous category.  The subsequent notice would be of the change back to 
the category they were just moved out of because of the end of the PHE and ending of the 
requirements of the FFCRA.  The level of confusion, and likely concurrent hearing requests for 
these individuals would be very significant; however, those are not the only notices they would 
be receiving.  The notices will also be from the court and attorneys in the litigation, open 
enrollment and managed care plan change notices, SNAP recertification notices, and Medicare 
open enrollment notices.  Responsiveness to notices issued relating to public benefits has 
significantly dropped off during the PHE.  There is significant risk of notice fatigue and of 
confusion resulting in non-responsiveness to a series of back-to-back notices calling for discrete 
action by the recipients of these notices. 
 
Negative consequences associated with moving people into categories with benefit packages 
that are clinically inappropriate or unwanted 
The nature of the requested relief is so broad as to encompass moving individuals to clinically 
inappropriate covered groups.  For example, an individual who was on an HCBS Medicaid 
waiver program, who has moved to a nursing facility and as such requires institutional care 
rather than community-based services, would not be appropriate for exclusion from a nursing 
facility benefit. 
 
Laches and the failure of any possible relief 
The interim final rule was issued in November of 2020.  The case in question prompting the IFR 
reexamination was not filed for two intervening years.  Now, two months before the end of the 
PHE, the plaintiffs request relief indirectly, the likes of which cannot be reached for another two 
years.  
 
The nature of the relief is only stated as prohibiting the enforcement of the challenged federal 
regulation; however, the practical relief suggested though not pleaded, are medical services not 
available in an MSP category, and monetary relief in relation to premiums and cost sharing that 
would not be present with full Medicaid coverage.  There is no retroactive access to past 
missed medical services that can be obtained.  Additionally, medical services access to the 
extent it is prospective, would end before it could begin due to the end of the PHE.  The 
monetary relief in the form of premiums or out of pocket expense coverage would take over a 
year to calculate as there is no automated solution in place to do this for an undetermined class 
of persons.  At most, CMS would have to direct states to determine who had premiums or out 
of pocket expenses and refund those amounts.  CMS would not have that authority to compel 
states to move persons to their previous Medicaid categories after the end of the PHE, and for 
reasons noted above, it is not possible to do this before the end of the PHE.  
 
The named plaintiffs are a very narrow group of individuals with a unique set of circumstances.  
Generally speaking, the plaintiffs are seeking relief for individuals who had their Medicaid 
eligibility terminated or reduced to a lower level of benefits.  During the two interceding years, 
states have made extensive changes to operations and systems, and individual recipients have 
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made significant adjustments to the handling of their own personal healthcare coverage 
choices.  It is not at all clear that individuals who fall within this overly general description 
would even want to be moved back to an earlier classification.  More to the point, the window 
for any potentially implemented relief will close in mid-January with the end of the PHE.  
Everyone named, and those similarly situated, will not be permitted to maintain any potential 
relief beyond that date.  The time required to achieve the relief cannot accommodate the steps 
needed to do what the plaintiffs seek – i.e., move them back to prior Medicaid eligibility 
coverage.  Had they asked for this in 2020, states would have had the opportunity to suspend 
any measures to move these beneficiaries to different MSP coverage.  That is not the case now.  
Two months – November and December – is not sufficient time to implement the change they 
seek.  The process of conducting eligibility renewals starts two months in advance of an 
eligibility renewal date for beneficiaries.  The process of conducting eligibility reviews for 
unwinding will commence at the beginning of December.  For individuals maintained on the 
program in an “incorrect” eligibility category due to the FFCRA requirements, the eligibility 
review and eligibility correction will also commence at the beginning of December. The effect is 
that for these individuals, the states would be moving them to their old eligibility categories 
concurrently with moving them to their correct MSP eligibility categories. 
 
For reasons noted above, the degree of disruption in the system, and more importantly the 
lives of the individuals not seeking relief and not potentially part of the class is significant and 
material. 
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October 24, 2022 

 

 

Chiquita Brooks-LaSure 

Administrator 

Centers for Medicare & Medicaid Services 

7500 Security Boulevard 

Baltimore, MD 21244 

 
RE: Medicaid Program; Temporary Increase in Federal Medical Assistance Percentage 

(FMAP) in Response to the COVID-19 Public Health Emergency (PHE); Reopening of 

Public Comment Period 

 

The Iowa Department of Health and Human Services (HHS) appreciates the opportunity to provide 

formal comment to the reopened public comment period for the “Additional Policy and Regulatory 

Revisions in Response to the COVID-19 Public Health Emergency” interim final rule with request for 

comments published in the Federal Register on November 6, 2020. Given the condensed review time 

provided for the reopened public comment period, as well as the ambiguity of the exact interpretation 

changes that may occur from CMS’ revisitation of the IFR, Iowa HHS first notes that a comprehensive 

assessment of the various impacts to its Medicaid program is not practical without more detailed and 

specific information.  

 

While Iowa HHS understands the desire to revisit the interpretation of the continuous coverage 

requirement in the Families First Coronavirus Response Act (FFCRA), we strongly believe that reversing 

the interpretation as set out in the interim final rule (IFR) will cause more complications than solutions 

for beneficiaries, providers, and state agencies during this tumultuous time. Iowa HHS appreciates the 

policy strategies that CMS is utilizing in an attempt to account for issues and concerns that have arisen 

due to the previous interpretation changes but believe that there is no perfect interpretation that will be 

free of unintended consequences. 

 

IMPLEMENTATION ISSUES 
The logistical impacts of implementing a reversal of CMS’ previous interpretation of the IFR will 

negatively impact Iowa’s Medicaid program. There are numerous consequences to every facet of the 

program including unidentified impacts that are unforeseen. Iowa HHS followed the requirements and 

guidelines set forth by CMS to operationalize the continuous coverage interpretation outlined in the 

November 2020 IFR. Substantial external communications were shared with beneficiaries, providers, and 

other stakeholders about the resumption of eligibility redeterminations and possible coverage changes. 

The reversal of the November 2020 IFR interpretation will negatively impact states that enacted these 

changes as requested but will have little or no impact to the states that did not implement the required 

interim final rule. 
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Fiscal and Downstream Services Impacts 

Repealing Section 433.400, in whole or in part, will negate the fiscal flexibility that CMS was trying to 

address with its reinterpretation of the maintenance of effort provision of the FFCRA and it will have 

detrimental impacts to claims and billings for beneficiaries and providers. It will also cause additional 

negative fiscal impacts due to the retroactive billing component. Retroactive billing generally has many 

challenges even without the nuances of the PHE involved.   

 

Beneficiaries will likely have bills from providers that have already been paid out of pocket, submitted 

through other insurance plans, or are still outstanding with the provider. The logistical burden of 

rebilling and resubmitting claims for providers and recipients will be tremendous. In addition, there are 

administrative and time constraints for submitting claims for Medicaid reimbursement that are more 

than 12 months in the past. Due to system configurations based on timely filing, the state will require 

system reprogramming efforts to allow for past claims payment in the midst of current significant work 

planned in advance of the PHE unwind.    

 

Iowa and other states that utilize Managed Care Organizations will have specific challenges related to 

capitation payments and undue fiscal hardships that do not align with services. All capitation payments to 

Managed Care Organizations will need to be corrected to align with any retroactive eligibility changes. 

However, updating MCO capitation payments will not fix old bills but will essentially create new billing 

problems and extreme administrative burden for states and providers. Individuals cannot retroactively 

go back and use different benefits or see different providers, but the state will be forced to retroactively 

pay unnecessarily high capitation payments for services that there is no way for beneficiaries to utilize or 

receive. Providers are not required to re-bill Medicaid and will have no incentive to do so, leaving the 

state with additional fiscal burdens and no tangible benefits to beneficiaries or providers. 

 

Another budgetary constraint for states will be the fiscal impact that will occur based on the freezing of 

post-eligibility treatment-of-income calculations for institutionalized beneficiaries regardless of changes in 

circumstances. A personal needs allowance for someone receiving HCBS through a waiver approved 

under section 1915(c) of the Act is substantially higher than someone who is in a facility. If someone 

with a personal needs allowance of $2,523 per month on an HCBS waiver moved into a facility, their 

personal needs will be far lower but will still be subject to the original $2,523 per month allowance. 

These individuals that would normally have a $50 personal needs allowance will no longer be required 

to contribute a substantial amount of their income towards client participation, leaving the state with 

the fiscal burden of covering the difference. 

 

There are added concerns with certain coverage groups and populations. Those individuals that were 

originally on HCBS waiver services and have since been transitioned to another coverage group have 

most likely lost their slot assignment. As these slots have already been assigned to others that were on 

the waiting list, moving individuals back on to HCBS waivers that have limited slots will guarantee that 

we will be over our budgeted slot cap limit. We allot a specific amount of dollars per waiver to 

determine the number of available slots to align with our state budget and agency appropriation. Going 

over the slot cap limit will require additional appropriations to remedy this problem. In addition, putting 

individuals into an HCBS waiver for which they are not eligible will not provide any benefits for them. 
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Corrective retroactive enrollment in a waiver will not allow them to retroactively receive services. In 

addition, even prospectively transitioning individuals to an HCBS waiver for which they do not meet 

level of care will also not allow for a beneficiary to access services for which they are not eligible and do 

not need.  

 

Beneficiary Impact 

Iowa HHS is concerned that an across-the-board transition to previous coverage may result in 

beneficiaries becoming subject to estate recovery when the preference would be to retain the current 

coverage if it means being exempt from estate recovery. The FFCRA maintenance of effort (MOE) 

requirements have had negative consequences for some beneficiaries, especially those age 55 or older 

that are subject to estate recovery. Maintaining Medicaid coverage for which the individual is no longer 

eligible for the duration of the PHE is leading to a higher amount of Medicaid benefits expended for 

some individuals, thus increasing the amount that is subject to estate recovery. This problem will be 

accentuated if some of the beneficiaries transitioned from full coverage Medicaid to a Medicare Savings 

Program (MSP) will need to transition back to full coverage Medicaid. Beneficiaries enrolled in an MSP 

are not subject to estate recovery; however, that will change when moving the beneficiary back to full 

Medicaid as they will again be subject to estate recovery. This problem is especially troublesome for 

states that utilize MCOs. In Iowa, a beneficiary that is subject to estate recovery and is covered by an 

MCO is liable for all capitation payments made by the state on their behalf, even if services are not 

utilized. 

 

Reverting to the original interpretation of the MOE may also unnecessarily cause beneficiaries the added 

expense of having paid a Medicare Advantage plan premium. Beneficiaries discontinued from full 

Medicaid and transitioned to an MSP may have purchased a Medicare Advantage plan for more robust 

coverage. Retroactively transitioning beneficiaries to their previous full coverage Medicaid will mean 

beneficiaries paid premiums for these Medicare Advantage plans for which they will not be reimbursed. 

Not only will beneficiaries be out the cost of premiums paid but the reinstated months of Medicaid 

coverage will also be subject to estate recovery.  

 

Repealing Section 433.400 could cause negative beneficiary health continuity impacts. When states were 

instructed that they were required to begin transitioning beneficiary’s eligibility coverage within the 

same tier, some beneficiaries had their Medicaid discontinued and were transitioned to a Medicare 

Savings Program. Switching beneficiaries’ eligibility coverage groups back to original coverage could 

impact the types of providers that they can access. Not all providers accept Medicaid, so if a beneficiary 

is currently utilizing a Medicare Advantage plan, they may be forced to switch doctors to be able to 

utilize their Medicaid eligibility, only to be forced to switch providers again in the future. This will cause 

even more confusion for dually eligible individuals in an already hard-to-navigate healthcare system.  

 

Other Impacts 

There are many other areas of concern and negative impacts on a largescale perspective as well. The 

effects that will be felt from a reversal of the IFR interpretation will be far-reaching. Reversing CMS’ 

previous interpretation of the IFR may negatively impact benefits beneficiaries receive from other 

assistance programs, including SNAP, TANF, and Child Care Assistance. Medical expenses may be a 

deduction allowed in calculating benefits for other assistance programs. Transitioning beneficiaries back 
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to certain types of Medicaid coverage may reduce their out-of-pocket expenses and therefore impact 

their allowable medical deductions for other programs. While this may be a monetary benefit to the 

individual, it may also result in a reduction of the benefits received from other programs due to the 

reduction in out-of-pocket medical expenses.  

 

The implications for how states will handle appeals and fair hearing determinations is unclear. For those 

that have gone through the appeal process and the Department’s decision has been affirmed, will there 

need to be a revisitation of all these decisions? How will the appeal case file and process need to be 

updated to accommodate these changes? These are just some of the many unanswered questions that 

will be left to states to rectify considering CMS’ reversal to their original interpretation of the FFCRA. 

 

Eligibility systems are likely not equipped to handle a large volume of automated eligibility changes for 

past months. This is the case for our legacy eligibility system that is still used for some coverage groups. 

All the eligibility changes that are greater than 12 months old will need to manually be updated by a 

worker. Even newer eligibility systems may have issues processing this reversal of coverage. The 

structure of our newer eligibility system requires separate cases for MAGI and Non-MAGI coverage. 

This means a transition from our expanded adult MAGI group to coverage in a Medicare Savings 

Program will not be easily completed. The processing workload will essentially need to be doubled to 

update all the eligibility for this population.   

 

Amid all the changes and considerations that already have been mentioned, there is also a national paper 

and envelope shortage. With the obligation to make sweeping coverage changes to a large portion of 

the Medicaid population, comes an additional obligation to send notices to beneficiaries receiving these 

coverage changes. Many states are already closely monitoring paper and envelope usage and projections 

to avoid running out of these resources. Adding this colossal undertaking and outreach to an already 

scarce market will only have negative impacts.  

 

Timing Issues 

The effective date of the reinterpretation of the continuous coverage requirement of the FFCRA will 

pose significant challenges. The reversal will be effective at a time in which Iowa HHS is working to 

implement and operationalize federal guidance and requirements, as well as numerous other state 

initiatives. At this time, it is anticipated that the 60-day advance notice of the end of the PHE will be 

issued around mid-November.  If such notice is given, Iowa HHS will be completing COVID-19 unwind 

activities at the same time that this IFR is required to be implemented. Trying to marry the 

requirements of the PHE unwinding and the IFR implementation will pose many technical and 

operational challenges.  

 

In addition to the COVID-19 unwind activities, other changes, some federally mandated and others 

specific to the situation in Iowa, will be occurring simultaneously with the implementation of the 

reinterpretation of the IFR. The federally mandated changes that will need implemented include the 

annual cost of living adjustment (COLA) for Social Security recipients and the annual Federal Poverty 

Level (FPL) percentage updates. The Iowa specific changes include the onboarding of a new managed 

care organization, the Iowa State Legislative session, and the transition of some Medicaid coverage 

groups into a new eligibility system. 
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The variety and volume of simultaneous process changes and required updates that will be occurring 

within a short timeframe will further strain Iowa HHS’ system, policy, and field staff. Much of the staff 

needed to implement the required changes and updates pertaining to the IFR reversal will be responsible 

for several of the above-mentioned items as well. That will require a prioritization of activities that may 

not be in line with CMS and other federal partner expectations. In addition to these staffing challenges, 

one of the major points of feedback that has been shared by states during the planning for the PHE 

Unwind is the lack of workforce capacity and retention for eligibility workers. A reversal of the IFR will 

cause even more burden on an already troublesome staffing issue facing many states.  

 

The overall timing of repealing Section 433.400 will be very confusing for beneficiaries. The healthcare 

system is already hard to navigate for most people. CMS has indicated that communication with 

beneficiaries about the PHE should be straight forward and limited to lessen confusion. However, we 

have already had to share numerous different messages and directives to beneficiaries about their health 

coverage during the PHE. Adding this additional layer of upheaval to beneficiaries will essentially cause 

even more confusion. 

 

INTERPRETATION ALTERNATIVES 
In establishing the requirements for the continuous coverage provision of the FFCRA, CMS presented 

multiple alternative interpretations. Iowa HHS believes that the final interpretation should not be a 

complete reversal; rather, a more moderate interpretation focusing on specific groups. The three-tiered 

approach set forth in the IFR has merits that should not be ignored. Based on this approach, coverage 

groups that follow modified adjusted gross income (MAGI) methodology have not had significant 

coverage losses or enrollment challenges and have allowed for states to have autonomy in how their 

programs are administered. Iowa HHS appreciates the concerns for Medicare Savings Plan coverage 

groups that have arisen with the three-tiered approach. Therefore, Iowa HHS would propose the 

continuation of the transition between coverage groups within the tiered framework for all coverage 

groups with the exception of preventing a transition to a Medicare Savings Program for those that are 

dually eligible for Medicare and Medicaid.   

 

The argument could be made that beneficiaries enrolled in HCBS or LTSS coverage should also not be 

allowed to transition between coverage groups. However, maintaining eligibility in a waiver for which 

beneficiaries are not eligible is only hurting those that are actually eligible for these services but are 

forced to wait for an open slot. Iowa HHS believes that the alternative detailed above will ensure 

compliance with the purpose of the FFCRA continuous coverage requirement and that maintaining 

specific services for HCBS and LTSS ineligible populations does not fit with the intentions of the FFCRA. 

The FFCRA was enacted to respond to the COVID-19 pandemic with a desire to ensure individuals had 

access to medical assistance for COVID-19 testing and treatment. Ensuring access to COVID-19 testing 

can be accomplished without maintaining individuals in the same coverage and not transitioning to 

coverage for which they may now be eligible due to a change in circumstances. The extreme 

interpretation of preventing transition between types of Medicaid coverage is not needed to ensure the 

intent of the FFCRA continuous coverage requirement is met.  
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If CMS’ original interpretation of the MOE within the FFCRA is reinstated, Iowa HHS proposes that the 

transition back to the prior coverage for beneficiaries occurs prospectively. Beneficiaries cannot 

retroactively receive services; thus, a prospective transition is most appropriate. Iowa HHS further 

proposes that a potential reinterpretation of the IFR to the original interpretation is operationalized 

based on services rather than coverage type and allow beneficiaries to ‘opt in’ to the transition back to 

their previous coverage. Iowa HHS proposes the ability of beneficiaries to ‘opt in’ to the transition 

because in the case of a beneficiary formerly in the adult group who transitioned to the Medicare 

Savings Program, a transition back will again make the beneficiary subject to estate recovery.  Although 

some beneficiaries can be considered to have been negatively impacted by the implementation of the 

IFR, the approach in the IFR has benefited others and should not be ignored.  

 

Iowa appreciates CMS’ efforts to address concerns related to the interpretation of the MOE provision 

of the FFCRA as set forth in the IFR and its considerations of our comments on these important issues. 

 

 

 

Sincerely, 

 
 

Elizabeth Matney 

Director of Iowa Medicaid 

Iowa Department of Health and Human Services 
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COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF HUMAN SERVICES 

 

OFFICE OF THE SECRETARY 

 
P.O. BOX 2675, HARRISBURG, PA 17105  |  717.787.2600/3600   FAX:717.772.2062  |  www.dhs.pa.gov 

 

October 24, 2022 
 
 

Daniel Tsai, Deputy Administrator and Director 
Center for Medicaid and CHIP Services  
Center for Medicare and Medicaid Services 
U.S. Department of Health and Human Services 
7500 Security Boulevard 
Baltimore, Maryland 21244 
 
RE: Docket Number:  CMS-2020-0129 

Additional Policy and Regulatory Revisions in Response to the COVID-19 Public Health 
Emergency 
 

On March 18, 2020 the Families First Coronavirus Response Act (FFCRA) was signed into law which 
contained provisions under section 6008(b)(3) which set parameters for states to receive a 6.2% 
increase in Federal Medical Assistance Percentage reimbursement. It includes that a State may not 
receive the increase if the State fails to provide that an individual who is enrolled for benefits as of the 
date of enactment of enrollment for benefits and shall be treated as eligible for such benefits through 
the end of the month in which such emergency period ends. 
 
States received further instruction from the Centers for Medicaid and Medicare Services (CMS) on the 
implementation of this provision on November 2, 2020 when the Interim Final Rule (IFR) Additional 
Policy and Regulatory Revisions in Response to the COVID-19 Public Health Emergency was effective, 
creating Title 42 § 433.400 Continued enrollment for temporary FMAP increase. This replaced guidance 
from CMS received in the form of frequently asked questions issued in April, May, and June of 2020.  
 
Expectations regarding operationalizing the IFR continued to be communicated to states in subsequent 
meetings throughout 2021 with CMS where it was made clear to states that the IFR was to be followed. 
As a result of these directives Pennsylvania, like many states, took steps to follow this guidance ensuring 
that where possible, only validly enrolled Medicaid beneficiaries were maintained in coverage and that 
only a minimum essential level of coverage was met where eligibility criteria was not otherwise met. 
 
The reopening of this comment period is stated to be a result of a beneficiary lawsuit claiming that the 
IFR harmed Medicaid beneficiaries contrary to the FFCRA provisions and the conveyance of American 
Rescue Plan Act (ARPA) funds to states. CMS invites commenters to consider an alternative 
interpretation of this section of the FFCRA in which there is no distinction between valid enrollment and 
not, benefit levels cannot be reduced to a minimum essential coverage level and any beneficiary which 
did experience a change as a result of the IFR would need to be offered the ability to reestablish their 
prior coverage. 
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The Commonwealth of Pennsylvania’s Department of Human Services (DHS) is the state Medicaid 
Agency, responsible for implementing these provisions. While DHS recognizes potential value in 
alternative interpretations of section 6008(b)(3) of the FFCRA the resulting changes such an 
interpretation would lead to negative consequences for program administration and the program as a 
whole.  
 
Changed Circumstances 
 
CMS notes the “potentially changed” financial circumstances without determining if circumstances have 
actually changed. All States have already completed budgeting for the period July 2022 - June 2023 and 
even assuming funds are available to be used for this change, it would likely not be able to occur 
without special budgetary processes on the part of the states.  
  
Additionally, there was no requirement in any of the legislation cited by CMS to allocate funds towards 
the additional Medicaid expenses. In-fact interim final rules from the Treasury Department on ARPA 
state “C. Other Restrictions on Use Payments from the Fiscal Recovery Funds are also subject to pre-
existing limitations provided in other Federal statutes and regulations and may not be used as non-
Federal match for other Federal programs whose statute or regulations bar the use of Federal funds to 
meet matching requirements. For example, payments from the Fiscal Recovery Funds may not be used 
to satisfy the State share of Medicaid.” 
 
Unnecessary Consequences 
 
Even in instances where the maintenance of the same amount, duration, and scope of benefits may lead 
to enhanced services for some beneficiaries, this can lead to nonsensical outcomes for others which the 
IFR’s guidance to maintain the benefit’s minimum essential coverage level mandate guards against. 
States like Pennsylvania, with managed care compensate their health plan vendors with per member per 
month, capitated rates based on beneficiary age, acuity, and geography. Direction to maintain a 
beneficiary in a higher service level and at a higher capitation rate when they do not meet the level of 
care eligibility criteria and will not be provided services results in excessive cost to the state and federal 
governments when a higher rate is paid despite the clear lack of need. 
 
Maintaining HCBS eligibility for those who are not functionally eligible also reduces service availability 
for those that need services. Some individuals such as those children eligible for the Infant, Toddler, and 
Families (ITF) Waiver are no longer eligible for HCBS in this waiver once they turn three years old. It is 
most beneficial for these children to end these waiver services once they turn age three so that they can 
then transition to other intellectual disabilities services in the community. Re-opening the ITF Waiver 
would be detrimental to these children.     
 
Post Eligibility Treatment of Income (PETI) 
 
42 CFR § 433.400(c)(3) should not be rescinded. This section states changes to post-eligibility treatment 
of income will not impact a state’s ability to claim the temporary FMAP increase provided that any such 
changes do not violate the requirement to maintain beneficiary enrollment described at paragraph (c)(2) 
of this section or the requirement in section 6008(b)(4) of the FFCRA.     
 
Increasing the PETI during the PHE does not violate the requirement to maintain beneficiary enrollment. 
The definition of PETI and the allowable deductions from PETI are provided in Section 42 CFR 435.725. 
PETI is not a premium and it is not cost sharing. PETI is simply the individual’s income remaining after 
allowable deductions that must be used to pay for their care in a facility. Increasing the cost of care for 
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individuals residing in a facility during the PHE is not a hardship since the individual is receiving room, 
board, and medical care.   

 
Maintaining the same PETI at the annual Cost of Living Adjustment (COLA) will be administratively 
burdensome for states. It is too late in the year to make system changes to ensure the cost of care is not 
increased with the automated COLA. The states will still need to update the SSI/RSDI income increases 
as well as the Medicare Part B decrease in January, even if the PETI is not to be affected by COLA.  

 
Maintaining the same PETI when income increases is not beneficial to the client or the state. Once the 
PHE ends, individuals whose PETI was not increased will likely have excess resources causing closure of 
long-term care benefits. This will cause a burden to the client or the client’s representative as well as the 
state to re-apply and re-review eligibility once resources are reduced. Maintaining the PETI is a 
budgetary burden for states. Individuals with increased income should be using the increase to pay for 
their care in a long-term care facility and thus reducing the cost the state (taxpayers) is paying for an 
individual’s care.   

 
Establishment of an ineligibility period for LTC/HCBS recipients due to fair consideration issues is not a 
violation of the requirement to maintain beneficiary enrollment. These clients remain eligible for 
physical and behavioral health during the LTC/HCBS ineligibility period. In PA, the ineligibility period 
does not begin until the first day of the calendar month after 15-day advance notice ends. This gives 
service coordinators, providers, and clients ample time to make plans for care during the ineligibility 
period. If states are made to negate the current recipient penalty period and wait to apply it until after 
the PHE ends, the client will be unfairly impacted twice. They will not have received services originally 
while the penalty period was running and then again once the PHE ends. Multiple disruptions to services 
are not beneficial to clients, providers, or the states.  
 
Reenrollment Challenges  
 
Requirements to revert the rule and require states to provide an opportunity to individuals to re-enroll 
in or to have their enrollment changed back to their prior coverage, will be an administrative burden 
and an unnecessary cost to states. Any requirement to have a beneficiary’s enrollment changed back to 
their prior coverage level would cause confusion as some individuals may not want to be re-enrolled, 
some may have moved making it difficult for them to be in touch with DHS or even possibly no longer be 
a state resident and some may not be eligible after the PHE ends. 
  
Having re-enrollment or a change back to prior enrollment effective beginning on the final rule’s 
effective date would not be workable for HCBS coverage through managed care. With DHS’s, 
Community HealthChoices managed care program, the managed care organizations (MCO) become 
responsible for individuals enrolled with them beginning the day after eligibility is determined. HCBS 
enrollment is a prospective process, payment cannot be made to an MCO for HCBS that were not 
provided during the retroactive period; such payments would conflict with Pennsylvania’s CMS 
approved 1915(c) waiver.  
 
The potential retroactivity also raises concerns about the state’s responsibility for potential payments to 
providers or potentially the participant directed population direct care workers who may have been 
providing personal assistance services. It is unclear if these entities would be due “back-pay” for services 
that may have been received but would not have been authorized as the participant was no longer 
eligible for HCBS. For these reasons, DHS urges CMS when considering any change to the IFR to not 
include retroactivity as a provision of reenrollment. 
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The burden states will face in administering this change is compounded by any potential overlap this 
process may have with the expected unwinding of the COVID-19 Public Health Emergency (PHE). States 
are currently planning for unwinding by making system changes, communication plans, and operational 
changes to prepare for this unpresented workload. The rescinding of this rule will greatly impact all of 
those planning efforts and take time and resources away from that effort.  If there is ultimately a 
decision for re-enrollment in, or change back to prior coverage, and it is effective beginning on the final 
rule's effective date states should be given a later date for compliance and CMS should take unwinding 
efforts into account when making this decision.   
 
To conclude our comments, states made system changes in good faith following the instruction given by 
CMS and are now being tasked with undoing a portion of that work only to be followed by the additional 
costs to unwind at the end of the PHE. This adds not only extra costs, but also increases the risks of 
eligibility system issues as well as system stability. The cost to undue this should not be borne by the 
states who followed the direction given by CMS.  
 
Thank you for opportunity to provide comments. 
 
      Sincerely, 
 
 
       

Meg Snead 
      Acting Secretary 
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