
  

 quinn emanuel urquhart & sullivan, llp 

LOS ANGELES | NEW YORK | SAN FRANCISCO | SILICON VALLEY | CHICAGO | WASHINGTON, DC | HOUSTON | SEATTLE | BOSTON | SALT LAKE CITY  

LONDON | TOKYO | MANNHEIM | HAMBURG | PARIS | MUNICH | SYDNEY | HONG KONG | BRUSSELS | ZURICH | SHANGHAI | PERTH | STUTTGART  

 

 quinn emanuel  trial lawyers | washington, dc 

1300 I Street NW, Suite 900, Washington, District of Columbia 20005-3314 | TEL (202) 538-8000 FAX (202) 538-8100 

 
WRITER'S DIRECT DIAL NO. 

(202) 538-8123 

WRITER'S EMAIL ADDRESS 

derekshaffer@quinnemanuel.com 

November 29, 2022 

VIA ECF 

David J. Smith, Clerk 

U.S. Court of Appeals for the Eleventh Circuit  

56 Forsyth Street N.W.  

Atlanta, Georgia 30303-6147 
 

 
 

Re: Norwegian Cruise Line Holdings Ltd. v. State Surgeon General, No. 21-12729-BB 

Dear Mr. Smith, 

 

The Florida Surgeon General does not dispute that NCLH has “remov[ed] all COVID-19 

testing, masking and vaccination requirements” for its customers.  NCLH Supp. Ltr. 3.  Nor does 

he deny that courts of appeals around the country have dismissed appeals as moot when the 

changing circumstances of the pandemic caused one party to rescind the policy giving rise to the 

dispute.  Id. at 4–5, 6–7 (citing cases from the Second, Third, Fourth, Sixth, and Tenth Circuits).  

Yet the Surgeon General nevertheless maintains that this case is not moot, either because (i) NCLH 

has merely “halted” its documentation policy, rather than “disclaim[ing]” it; or (ii) the voluntary-

cessation exception to mootness applies.  Fla. Supp. Ltr. 1–2.  Neither contention is sound. 

As to the first, the distinction between “halting” and “disclaiming” a policy finds no basis 

in the law of mootness.  Rather, the question is whether “the issues presented are no longer ‘live’ 

or the parties lack a legally cognizable interest in the outcome.”  Powell v. McCormack, 395 U.S. 

486, 496 (1969).  Here, the Surgeon General does not contend that NCLH would reimplement the 

vaccine-documentation requirement absent a renewed COVID-19 pandemic.  And the Surgeon 
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General likewise does not claim that there exists even a remote chance that a renewed COVID-19 

pandemic will occur.1  In these circumstances, the controversy is manifestly moot, and it should 

be irrelevant that NCLH has not “abolished its policy forevermore.”  Fla. Supp. Ltr. 3.   

The precedents cited by the Surgeon General are all inapposite because none involved 

policies that were inextricably (and undisputedly) linked to objective, external circumstances in 

the world, such as a global pandemic.  See Fla. Supp. Ltr. 3 (quoting, inter alia, United States v. 

Generix Drug Corp., 460 U.S. 453, 456 n.6 (1983)).  When a party ceases a challenged activity 

for purely discretionary reasons, courts require strong assurance that the party will not “change its 

mind in the future” before deeming a case moot.  Generix Drug Corp., 460 U.S. at 456 n.6.  But 

this case fundamentally differs:  the policy giving rise to the dispute was concededly designed 

solely to respond to objective conditions that no longer exist, leaving no plausible prospect that a 

relevant party will “change its mind” absent a renewed pandemic.  And when the likelihood of 

recurrence is exceedingly remote, as it is here, the case is moot. 

The Surgeon General also claims that NCLH’s rescission of the policy is not “categorical” 

because NCLH enforces the legal requirements of countries that its cruises visit.  Fla. Supp. Ltr. 

3–4.  But the Surgeon General does not dispute that, as the pandemic subsided, all countries visited 

by NCLH’s Florida vessels ceased requiring proof of vaccination.  Nor is there any reason to 

believe that they will now reverse course.  Although the Surgeon General mentions Australia and 

Fiji in a footnote, id. at 4 n.3, he acknowledges that NCLH’s Florida vessels do not travel to those 

nations—a practical impossibility for a pleasure cruise given that they lie on the other side of the 

 
1   Because the challenged Florida statute does not apply to vaccines other than for COVID-19, it 

would not be implicated by a pandemic caused by any different disease. 
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globe.  What is more, those two jurisdictions have, if anything, been going the same way as the 

rest of the world in relaxing and dropping their requirements.2 

The Surgeon General’s second argument is that the voluntary-cessation exception to 

mootness salvages this appeal.  Id. at 4–9.  In so arguing, the Surgeon General ignores the line of 

cases from other circuits holding that the exception does not apply where a party rescinded the 

disputed policy specifically because of the changing circumstances of the pandemic.  NCLH Supp. 

Ltr. 4–5, 6–7.  Instead, he stakes his argument upon the Supreme Court’s decision in City of Erie 

v. Pap’s A.M., 529 U.S. 277 (2000), claiming it “illustrates how the voluntary cessation doctrine 

applies” when the plaintiff ceases the activity that gave rise to the controversy.  Fla. Supp. Ltr. 5.  

But City of Erie’s mootness holding turned on express considerations absent here.   

In City of Erie, the plaintiff, a corporation that operated a nude-dancing club, had obtained 

a state-court order striking down a city ordinance banning public nudity, but had then gone out of 

business while the case was on appeal.  529 U.S. at 283–84, 287.  While noting the question was 

“close,” the Supreme Court held that the case was not moot primarily because the state-court order 

barred the city from enforcing the ordinance against anyone—not just the plaintiff.  Id. at 288–89.  

As Justice Scalia explained (even as he and Justice Thomas dissented from the mootness holding), 

“[b]ecause the Pennsylvania Supreme Court severed the public nudity provision from the 

ordinance, thus rendering it inoperative,” were the appeal dismissed as moot “the city would be 

prevented from enforcing its public nudity prohibition not only against [the plaintiff], . . . but 

against anyone who appears nude in public.”  Id. at 305 (Scalia, J., concurring in the judgment).  

 
2   https://www.health.gov.au/health-alerts/covid-19/international-travel (Australia no longer 

requires proof of vaccination); https://www.mcttt.gov.fj/media-statement-fiji-drops-in-country-

test-and-reduces-isolation-to-5-days/ (Fiji has eased its entry restrictions). 
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For that reason, the Court majority deemed it critical to its mootness holding that “[t]he city has 

an ongoing injury because it is barred from enforcing the public nudity provisions of its ordinance.”  

Id. at 288; see id. at 306 (Scalia, J., concurring in the judgment).  Because this injunction bars 

Florida from enforcing its ban only against NCLH, City of Erie is inapposite. 

And there is more.  In City of Erie, the plaintiff’s decision to shutter the nude-dancing club 

was not impelled by any objective change in circumstances, and the Court had nothing beyond the 

plaintiff’s own assurances that it would not resume operations.  Id. at 287–88.  Compounding the 

majority’s concerns in City of Erie was its skeptical “appraisal” of the plaintiff’s assurances; that 

appraisal was “influenced by [the plaintiff’s] failure, despite its obligation to the Court, to mention 

a word about the potential mootness issue in its brief in opposition to the petition for writ of 

certiorari, which was filed in April 1999, even though . . . [the club] was closed and that property 

sold in 1998.”  Id. at 288.  The Court’s holding thus vindicated its “interest in preventing litigants 

from attempting to manipulate the Court’s jurisdiction to insulate a favorable decision from 

review.”  Id.  In this respect, too, the instant case differs:  NCLH immediately reported its change 

in global policy, before an opinion issued and in response to the same external developments that 

led, e.g., this and other courts to relax their own protocols.  NCLH Suggestion of Mootness 2. 

Aside from his erroneous reliance on City of Erie, the Surgeon General also objects that 

NCLH has “never conceded the validity of Florida’s law.”  Fla. Supp. Ltr. 6.  But he cites no 

precedent holding that a live controversy continues to exist, despite the termination of the activity 

giving rise to the dispute, so long as the parties retain their theoretical disagreement about the 

substantive legal merits.  To the extent this Court has sometimes inquired whether a party has 

genuinely changed its legal view in determining whether the party is likely to resume the 

challenged activity in the future, those cases involved purely discretionary decisions to cease the 
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purportedly wrongful conduct, not policies inextricably linked to objective circumstances in the 

world.  See, e.g., Sheely v. MRI Radiology Network, P.A., 505 F.3d 1173, 1186 (11th Cir. 2007).  

Here, NCLH does not contend that it has rescinded its documentation policy because of a “genuine 

change of heart” about the wisdom or lawfulness of the policy, id.; rather, its policy is no longer 

warranted simply because the COVID-19 pandemic has subsided.  In that situation, NCLH’s legal 

views should be no more relevant than those of a sideline observer who may have passionately 

objected to Florida’s statute without ever intending to violate it. 

Finally, with respect to vacatur, the Surgeon General concedes that this Court’s usual 

practice when a case becomes moot on appeal is to leave a preliminary injunction undisturbed.  

See Fla. Supp. Ltr. 9.  But he claims that this case is unusual because the prevailing party in the 

lower court voluntarily mooted the case.  Fla. Supp. Ltr. 10.  That aspect of this case, however, 

has no bearing on the justification for declining to vacate preliminary injunctions, which have no 

preclusive effect and do not extend to future controversies.  Although the Surgeon General cites 

Azar v. Garza, 138 S. Ct. 1790 (2018), the Supreme Court there vacated an en banc order of the 

D.C. Circuit, not the trial court’s temporary restraining order.  Id. at 1793.  An appellate decision 

raises different vacatur considerations given its precedential effect on future litigation.  In any 

event, Azar disavowed any categorical rule, relying instead on the “unique circumstances of this 

case and the balance of equities.”  Id.  As such, it does not commend that the Court depart from its 

usual practice here, where the preliminary injunction will have no preclusive or precedential effect 

on the Surgeon General or the State of Florida and where NCLH rescinded its policy in response 

to an objective, conceded change in external circumstances that far transcends this litigation. 

  

USCA11 Case: 21-12729     Document: 50     Date Filed: 11/29/2022     Page: 5 of 8 



 

 6 

Respectfully submitted, 

 

/s/ Derek L. Shaffer 

Derek L. Shaffer 

Counsel for Plaintiffs-Appellees 

cc:  ECF Service List 
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CERTIFICATE OF INTERESTED PERSONS AND CORPORATE DISCLOSURE 

STATEMENT 

Under Federal Rule of Appellate Procedure 26.1 and Eleventh Circuit Rules 26.1-1 through 

26.1-3, undersigned counsel hereby certifies that Defendant-Appellant’s certificate of interested 

persons is correct and complete. 

Norwegian Cruise Line Holdings Ltd., a Bermuda company; NCL (Bahamas) Ltd., d/b/a 

Norwegian Cruise Line (“NCLB”), a Bermuda company; Oceania Cruises S. De R.L., d/b/a 

Oceania Cruises (“Oceania”), a Panama limited liability company; and Seven Seas Cruises S. De 

R.L., d/b/a Regent Seven Seas Cruises (“Regent Seven Seas”), a Panama limited liability company, 

file the following corporate disclosure statement: 

1. Norwegian Cruise Line Holdings Ltd. is publicly traded on the New York Stock Exchange 

under ticker symbol “NCLH.”  There are no parent corporations or publicly-held 

corporations that hold ten percent or more of Norwegian Cruise Line Holdings Ltd.’s 

stock.   

2. NCLB is a wholly-owned subsidiary of NCL International, Ltd., a Bermuda company, 

which in turn is a wholly-owned subsidiary of Arrasas Limited, an Isle of Man company, 

which in turn is a wholly-owned subsidiary of NCL Corporation Ltd. (“NCLC”), a 

Bermuda company, which in turn is a wholly-owned subsidiary of Norwegian Cruise Line 

Holdings Ltd.   

3. Oceania is a subsidiary of Prestige Cruise Holdings S. de R.L. (99.99%) (“Prestige Cruises 

Holdings”), and Prestige Cruises International S. de R.L. (0.01%) (“Prestige Cruises 

International”), each a Panama limited liability company.  Prestige Cruise Holdings is a 

subsidiary of Prestige Cruises International (99.99%) and NCLC (0.01%).  Prestige Cruises 
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International is a subsidiary of NCLC (99.99%) and Norwegian Cruise Line Holdings Ltd. 

(0.01%).  NCLC is a wholly-owned subsidiary of Norwegian Cruise Line Holdings Ltd. 

4. Regent Seven Seas is a subsidiary of Classic Cruises, LLC, a Delaware limited liability 

company (“Classic Cruises”) and Classic Cruises II, LLC, a Delaware limited liability 

company (“Classic Cruises II”), each of which hold a 50% interest in Regent Seven 

Seas.  Classic Cruises and Classic Cruises II are in turn wholly-owned subsidiaries of 

Prestige Cruise Holdings.  Prestige Cruise Holdings is a subsidiary of Prestige Cruises 

International (99.99%) and NCLC (0.01%).  Prestige Cruises International is a subsidiary 

of NCLC (99.99%) and Norwegian Cruise Line Holdings Ltd. (0.01%).  NCLC is a wholly-

owned subsidiary of Norwegian Cruise Line Holdings Ltd. 
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