
IN THE UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

 
 

HUNTER DOSTER, et al.,  
   
               Plaintiffs-Appellees, 
 
                v. 
 

FRANK KENDALL, et al.,     
             
                    Defendants-Appellants. 
 

 
 
 
 
 

Nos. 22-3497, 22-3702 
 
 
 
 
 

    
 

OPPOSED MOTION FOR A 30-DAY EXTENSION OF TIME TO FILE A 
PETITION FOR REHEARING OR REHEARING EN BANC 

 
Pursuant to Federal Rules of Appellate Procedure 26 and 27 and Sixth Circuit 

Rules 26 and 40, Defendants-Appellants hereby respectfully move for a 30-day 

extension of time, to and including February 13, 2023, within which to file any 

petition for rehearing or rehearing en banc. Good cause exists for granting the 

extension for the reasons set forth below, but plaintiffs have indicated that they 

oppose the requested relief.  

1.  The Court’s opinion and judgment were filed on November 29, 2022, and a 

petition for panel rehearing or rehearing en banc is currently due January 13, 2023. 

Fed. R. App. P. 40(a)(1). No previous extension of this time has been sought. 

2.  The panel’s decision addresses significant questions regarding the Religious 

Freedom Restoration Act (RFRA), 42 U.S.C. § 2000bb et seq., the extent to which the 
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military must provide exemptions to deployment and readiness requirements when a 

military service member objects to those requirements for religious reasons, as well as 

issues of class certification under Federal Rule of Civil Procedure 23.  

The Air Force required all service members to be vaccinated against COVID-

19, and denied plaintiffs’ requests for religious exemptions to that vaccination 

requirement. The 18 named plaintiffs challenged their individualized denials, and 

plaintiffs sought to certify a class of roughly 10,000 similarly situated Air Force service 

members who had also requested religious exemptions to the vaccination 

requirement. The district court preliminarily enjoined the Air Force from enforcing 

the requirement against the named plaintiffs, certified plaintiffs’ class, and 

preliminarily enjoined the Air Force from enforcing the requirement against the class.  

The panel affirmed. The Air Force had argued that the Court should defer to 

the military’s decision making and abstain from deciding claims in which intra-service 

military remedies had not been exhausted. Nonetheless, the panel held that the Air 

Force’s denial of the exemption requests to the named plaintiffs likely violated RFRA. 

The panel also upheld the district court’s class-certification order, and affirmed the 

district court’s class-wide preliminary injunction, which prohibits the Air Force from 

taking any adverse action against approximately 10,000 service members because they 

are unvaccinated against COVID-19. This decision marks the first time that a court of 

appeals has held that a class action may proceed under RFRA.  
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3.  An extension is necessary in light of ongoing legislative developments that 

may have a material effect on the future course of this matter. On December 8, 2022, 

the House of Representatives passed the National Defense Authorization Act for 

Fiscal Year 2023 (NDAA). In its current form, that legislation would direct the 

Secretary of Defense to rescind the military’s COVID-19 vaccination requirement 

within 30 days of enactment. See James M. Inhofe National Defense Authorization 

Act for Fiscal Year 2023, H.R. 7776, 117th Cong. § 525 (2022). If enacted, the NDAA 

would significantly affect this case and the scope of a potential petition for rehearing 

or rehearing en banc. An extension would provide necessary time for the government 

to consider how to proceed while these legislative developments are finalized before 

the end of the current Congress. 

4.  The Solicitor General is responsible for determining whether the 

government should seek rehearing en banc. See 28 C.F.R. § 0.20(a)-(b) (directing the 

Solicitor General to “[d]etermin[e] whether, and to what extent, appeals will be taken 

by the Government to all appellate courts (including petitions for rehearing en 

banc …)”). The requested 30-day extension of time is further necessary to permit 

adequate time after the legislative developments play out for consultation among the 

components of the government affected by the Court’s decision and to permit 

preparation of a petition if authorized by the Solicitor General.  

5.  Next, in light of the numerous holidays falling between November 28, 

2022, and January 12, 2023, the absences of critical government personnel, and 
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previously scheduled briefing deadlines, the requested 30-day extension of time is 

additionally necessary to permit Department of Justice attorneys to prepare a petition 

if authorized by the Solicitor General.  

Casen Ross is the attorney who would have primary responsibility for drafting a 

petition. Mr. Ross is also primarily responsible for drafting the government’s briefs in 

Property of the People, Inc. v. Department of Justice, No. 22-5175 (D.C. Cir.) (response brief 

due January 6, 2023, as extended); Matson Navigation v. Department of Transportation, Nos. 

22-1137, 22-1150, 22-5212, 22-5224 (D.C. Cir.) (consolidated response briefs due 

January 23, 2023, as extended); and Intellistop v. Department of Transportation, No. 22-

1260 (D.C. Cir.) (response brief due February 9, 2023). Mr. Ross will also be on 

previously scheduled leave December 24-28, 2022, and will be occupied with other 

pressing deadlines during the briefing period, including numerous internal matters.   

Charles Scarborough, the attorney supervising any petition for rehearing, will 

be occupied with other pressing appellate matters during the briefing period, including 

the following: Short v. Berger, No. 22-16607 (9th Cir.) (response brief due December 

12, 2022); Tennessee v. Department of Educ., No. 22-5807 (6th Cir.) (opening brief due 

December 15, 2022); Sissel v. Secretary of the Army, No. 22-5045 (D.C. Cir.) (response 

brief due December 19, 2022); Soto v. United States, No. 22-2011 (Fed. Cir.) (reply brief 

due January 9, 2023); In re Teter, No. 22-3778 (6th Cir.) (response brief due January 11, 

2023); and Shapiro v. SSA, No. 22-1191 (2d Cir.) (reply brief due January 12, 2023).  

Mr. Scarborough is also responsible for supervising the preparation of  oral 
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argument in Navy SEAL 1 v. Secretary, U.S. Dep’t of  Defense, No. 22-10645 (11th Cir.) 

(oral argument held December 14, 2022); U.S. ex rel. Island Industries, Inc. v. Sigma Corp., 

No. 22-55063 (9th Cir.) (oral argument scheduled for January 10, 2023); Short v. Berger, 

No. 22-16607 (9th Cir.) (oral argument scheduled for January 17, 2023); Creaghan v. 

Austin, No. 22-5135 (D.C. Cir.) (oral argument scheduled for January 18, 2023); Navy 

SEAL 1 v. Austin, No. 22-5114 (D.C. Cir.) (oral argument scheduled for January 18, 

2023); and Wigton v. Office of  Personnel Management, No. 22-1942 (3d Cir.) (oral argument 

scheduled for January 23, 2023). And Mr. Scarborough will be on previously 

scheduled leave December 19, 2022 through January 2, 2023.  

4.  Counsel for the plaintiffs informed the undersigned counsel that plaintiffs 

oppose the requested extension. 

For the foregoing reasons, the Court should grant the Defendants-Appellants a 

30-day extension, to and including February 13, 2023, within which to file a petition 

for rehearing or rehearing en banc. 
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Respectfully submitted, 

 
 

 CHARLES W. SCARBOROUGH 
LOWELL V. STURGILL JR. 
 
 
/s/ Casen B. Ross 

CASEN B. ROSS 
SARAH J. CLARK 
ANNA O. MOHAN 

Attorneys, Appellate Staff 
Civil Division, Room 7270 
U.S. Department of  Justice 
950 Pennsylvania Avenue NW 
Washington, D.C. 20530  
 

Counsel for Defendants-Appellants 
DECEMBER 2022  
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CERTIFICATE OF COMPLIANCE 

 I certify that this document complies with the word limit of Fed. R. App. P. 

27(d)(2)(A) because, excluding the parts of the document exempted by Fed. R. App. 

P. 32(f ), it contains 1,072 words. 

 

 /s/ Casen B. Ross 
       CASEN B. ROSS 
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CERTIFICATE OF SERVICE 

 I hereby certify that on December 15, 2022, I electronically filed the foregoing 

motion with the Clerk of the Court by using the appellate CM/ECF system.  I certify 

that the participants in the case are registered CM/ECF users and that service will be 

accomplished by the appellate CM/ECF system. 

 
 
 /s/ Casen B. Ross 

        CASEN B. ROSS 
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