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  Civil Division, Appellate Staff 
  950 Pennsylvania Ave. NW, Rm. 7511 
  Washington, DC 20530  

 
Tel: (202) 514-1673 

 
 December 22, 2022 
 
VIA CM/ECF 
 
Michael E. Gans, Clerk of Court 
U.S. Court of Appeals for the Eighth Circuit 
Thomas F. Eagleton Courthouse 
111 South 10th Street 
Room 24.329 
St. Louis, MO 63102 
 

RE: Missouri v. Biden, No. 22-1104 (oral argument held on Sep. 21, 2022) 
  

Dear Mr. Gans: 
 

We write in response to plaintiffs’ letter concerning the Fifth Circuit’s divided 
opinion in Louisiana v. Biden, No. 22-30019 (5th Cir.).  That decision is not binding on 
this Court and is unpersuasive in any event.     

 
The panel recognized that the Procurement Act’s “statutory text … places 

discernment explicitly in the President’s hands” regarding the orders the President 
may prescribe to carry out the Act.  Op. 17 (citing 28 U.S.C. § 121(a)).  It reasoned, 
however, that in this case the “so-called ‘Major Question Doctrine’” imposed “other 
extra-statutory limitations on the President’s authority.”  Id. at 18-19.  It concluded 
that those principles were implicated here because of “the dramatic difference 
between this mandate and other exercises of Procurement Act authority,” id. at 22, 
and because “[t]o allow this mandate to remain in place would be to ratify an 
enormous and transformative expansion in the President’s power under the 
Procurement Act,” id. at 23 (quotation marks omitted). 

   
In dissent, Judge Graves characterized the panel’s reliance on major-question 

principles as “misplaced.”  Op. 36 (Graves, J., dissenting).  Judge Graves stated that 
those principles apply with diminished force where, as here, Congress delegates 
authority directly to the President and the authority exercised involves “the federal 
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government’s proprietary authority.”  Id. at 37.  And Judge Graves disputed the 
purported “distinction between this use of the Procurement Act and all the others 
(each upheld by federal courts).”  Id. at 33. 

 
For the reasons discussed in our briefs, the panel majority’s analysis erred in 

several respects.  The majority effectively recognized that the Order falls within the 
statute’s terms.  Op. 17-18.  And as the dissent explained, the majority’s emphasis on 
major-questions principles failed to recognize important distinctions between 
exercises of regulatory authority and the propriety authority at issue here.  See 
Opening Br. 28-34.  The analysis likewise failed to consider the meaningful 
constraints on the President’s exercise of his statutory authority.  Reply Br. 13-14.   

 
      Sincerely,  
 
      s/ David L. Peters  
      David L. Peters 

U.S. Department of Justice 
Appellate Staff, Civil Division 

 
cc (via CM/ECF): Counsel of Record 
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