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INTRODUCTION 

Federal Defendants’ positions in this Court are astonishing. They 

simultaneously: 

• Do not deny that, absent a stay, the district court’s judgment will 

create a crisis at the southern border (or, rather, exacerbate an 

existing one), increasing daily unlawful crossings from 7,000 per 

day to as much as 15,000 per day under DHS’s own projections, 

2d Rogers Decl. Exs. A-C; 

• Admit that the district court’s judgment is legally erroneous, 

thereby implicitly admitting that the harms caused by its 

judgment should never occur and would not occur but for the 

district court’s acknowledged legal errors;  

• Do not deny that all four traditional stay factors support a stay 

pending appeal, and that one should have been granted if they 

had sought it; 

• Nonetheless ask this Court to ensure with certainty that these 

predicated-on-conceded-legal-error injuries are inflicted upon 

the States by denying a stay. 
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It is entirely unclear why the Federal Government is so intent on 

inflicting this avoidable crisis upon the States. The harms that would be 

wreaked are as enormous as they are wanton, given Federal Defendants’ 

view that they are based entirely on legal error that this Court should 

correct on appeal (should appellate review ever be exercised—Federal 

Defendants notably seek to ensure that this never occurs). 

Nor should the scale of the impending disaster be doubted: just 

yesterday, DOJ’s own Deputy Attorney General, Lisa Monaco, admitted 

to CBS News (but not this Court) that “she is ‘concerned about the 

increase in illegal immigration’ as well as ‘human smuggling’ and ‘drug 

smuggling’” that the termination of Title 42 will cause. 2d Rogers Decl. 

Ex. F (emphasis added). So too are the States. And California Governor 

Gavin Newsom—no one’s vision of an immigration alarmist—visited the 

border and declared that the upcoming Title 42 termination will “break” 

California. Id. Exs. D-E. And that is what Federal Defendants’ own 

lawyers and supporters think about the impending termination. The only 

real argument that the Federal Defendants make against a stay is a 

meritless hairsplitting one: the States cannot seek a stay whose 
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appropriateness they will not bother to deny is warranted under the 

traditional four-factor test.  

Fortunately, there is nothing inevitable about this curiously sought 

calamity. This Court should grant intervention for all of the reasons 

explained in the States’ other briefing. And because all the requirements 

for a stay pending appeal are satisfied, this Court should grant the 

States’ request for one. In doing so, this Court can ensure that before 

these massive harms are inflicted upon the States, the American people, 

and the Federal Government itself, this Court has an opportunity to 

consider whether the legal reasoning producing them could survive 

appellate review. Indeed, the one thing the States and Federal 

Government agree on is that it can’t. 

ARGUMENT 

I. The States (And Federal Defendants) Are Likely To Prevail 
In This Appeal 

A. The States Have Standing 

As explained by the States’ intervention briefing, the States have 

Article III standing to challenge the termination of Title 42 and 

protectable interests in seeing that it is not terminated.  
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B. The States And Federal Defendants Are Likely To 
Prevail On The Merits 

1. The Least Restrictive Means Test Does Not Apply 
Here 

The district court plucked its favored “least restrictive means” 

standard from an entirely different, pre-COVID 2017 rule, APP-20-21, 

that on its face specifically states that this standard applies only to 

“quarantine, isolation, or other public health measures under this Final 

Rule.” 2017 Final Rule, 82 Fed. Reg. 6,890 (January 19, 2017) (emphasis 

added). But the least restrictive means standard does not apply because 

the current Title 42 policy was adopted not under “this final rule” from 

2017. Rather, it was adopted under a newer rule lacking any mention of 

using “least restrictive means.” See 85 Fed. Reg. 56,424 (Sept. 11, 2020) 

(Effective October 13, 2020) (“2020 Final Rule”) (not using “least 

restrictive means” language); 85 Fed. Reg. 16,559, (March 24, 2020) 

(“2020 Interim Final Rule”) (same). 

Moreover, the 2017 Final Rule preamble stated that CDC would 

“seek to use the least restrictive means necessary to prevent the spread 

of communicable disease” in “implementing quarantine, isolation, or 

other public health measures.” Id. at 6,890 (emphasis added). Under the 
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ejusdem generis canon, “other public health measures” must be read as 

embracing “objects similar in nature” to quarantine and isolation of 

individuals. Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 114-15 

(2001). The 2020 Final Rule does not address quarantine and isolation of 

individuals within the United States, but rather suspending entry of 

migrants into the United States.  

This distinction is made clear by the differing statutory sources of 

authority. The 2017 Final Rule was enacted under 42 U.S.C. §245, which 

authorizes regulations regarding “apprehension” and “detention,” 

whereas the 2020 Final Rule was enacted under 42 U.S.C. §246, which 

authorizes “suspension of entries.” The former addresses different 

concerns and, given the interests at stake, demands a more tailored 

approach than the latter.  

2. The 2017 Final Rule Did Not Adopt A Binding 
Least Restrictive Standard 

Plaintiffs claim (at 5) that “[t]he district court did not ... apply the 

2017 rule’s preamble as operative regulatory language,” but provide no 

citation or elaboration to support this bare contention. In fact, this is 

exactly what the district court did—every citation it makes to the 2017 

Final Rule is to the Rule’s preamble and not to the actual text of the rule 
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itself. Compare APP-21, APP-23-26 (quoting and citing 2017 Final Rule 

preamble at 82 Fed. Reg. 6,890-91, 6,894, 6,896, 6,912, and 6,931) with 

2017 Final Rule, 82 Fed. Reg. at 6,968-6,978 (text of actual rule adopted). 

Indeed, the 2017 Final Rule preamble makes clear that a “least 

restrictive means” standard is not even controlling as to the 2017 Final 

Rule itself. The preamble explains that “an isolation or quarantine order 

is typically issued in time-sensitive situations where because of the 

exigent circumstances surrounding the risk of communicable disease 

spread it is not immediately possible to explore all available less 

restrictive means.” 2017 Final Rule, 82 Fed. Reg. at 6,914 (emphasis 

added). The 2017 Final Rule makes clear that CDC is under no obligation 

to engage in a “least restrictive means” analysis in the midst of a health 

emergency.  

Thus, the 2017 Final Rule provides that CDC should examine 

“whether less restrictive alternatives would adequately serve to protect 

the public health,” but only in very specific circumstances, and only after 

an order has been issued. Id. at 6,972 (emphasis added) (adding 42 C.F.R. 

§§70.15(c), 70.16(j), (l), and 71.38(c), which provide for after-the-fact 
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review of whether “less restrictive alternatives would adequately serve 

to protect the public health”).  

The 2017 Final Rule only calls for such reviews after a “quarantine, 

isolation, or conditional release order” has been issued, and only as it 

relates to “an individual,” and not with regard to generalized 

determinations about public health. See 42 C.F.R.§§70.15(a), (c), 70.16(a), 

(j); 71.38(a), (c). 

None of the Title 42 policies at issue are a “Federal quarantine, 

isolation, or conditional release” issued under 42 C.F.R. §§70.15, 70.16, 

or 71.38, nor were they issued with respect to a specific individual. 

Rather, they were issued under 42 C.F.R. §71.40, which was adopted by 

the 2020 Interim and Final Rules, and which does not provide for any 

kind of determination or review about whether “less restrictive 

alternatives” would serve public health. The district court’s decision rests 

entirely on its misplaced reliance on a rule preamble and on regulations 

not applicable here. 
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3. Even If A Least Restrictive Standard Did Apply, 
CDC Properly Considered Harm To Aliens And 
Alternative Measures 

Plaintiffs’ claims that CDC failed to consider other options that 

better conform to Plaintiffs’ preferences is nothing more than an 

illegitimate attempt to “substitute [Plaintiffs’] judgment for the 

agency’s.” Cablevision Sys. Corp. v. FCC, 597 F.3d 1306, 1310-11 (D.C. 

Cir. 2010) (citations omitted). But it is not arbitrary and capricious for 

the CDC to exercise is medical judgment and subject-matter expertise, 

even when that expertise runs contrary to Plaintiffs’ inclinations. 

Plaintiffs mischaracterize this case as presenting only two 

competing factors to consider: harm done to aliens by expelling them 

versus the spread of COVID-19 in the United States. But CDC considered 

a range of other important factors that Plaintiffs (and the district court) 

completely ignored. Specifically, CDC’s justification for the Title 42 

system was also based on under-resourced local border health care 

facilities that would be severely stressed and on the heightened risk of 

injury and death to migrants themselves. E.g. 86 Fed. Reg. 42,828, 

42,833-42,834, 42,837 (Aug. 5, 2021). Neither the district court nor the 
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Plaintiffs even consider these other factors or explain how, in light of 

them, CDC’s expert reasoning was arbitrary and capricious.  

a. Harm To Migrants 

Plaintiffs incorrectly contend that CDC failed to consider harm to 

aliens. But one of the principal justifications for the August 2021 Order 

was to avoid such harm, specifically considering how best to avoid 

“heightened risk of morbidity and mortality” of migrants. 86 Fed. Reg. at 

42,834. The district court wrongly focused only on the possible harm of 

“suspend[ing] the codified procedural and substantive rights of 

noncitizens seeking safe harbor.” APP-29. Yet, this Court already held 

that “[f]or aliens covered by a valid §265 order,” they lack any lawful 

“path to asylum or other legal status.” Huisha-Huisha II, 27 F.4th at 722. 

CDC thus did not need to consider “codified procedural and substantive 

rights of noncitizens” because the “Executive ha[d] eliminated” them. Id. 

b. Outdoor Processing 

Nor was there anything amiss about CDC’s consideration of 

different processing options. CDC was under no obligation even to 

consider outdoor processing, since no one raised it in comments. The 

closest comment suggested only processing “in the field.” That was 
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insufficient to preserve the issue. National Min. Ass’n v. Dep’t of Lab., 

292 F.3d 849, 874 (D.C. Cir. 2002). 

Furthermore, Plaintiffs wrongly dismiss (at 13) Title 8 processing 

merely as something that “could take longer than Title 42 processing.” 

But the difference between a 15-minute process and a two-hour process 

is a near-order-of-magnitude difference that cannot be hand-waved away. 

c. Vaccination, Testing, And Therapeutics 

Plaintiffs ignore entirely the central core of the States’ arguments 

as to vaccination. Plaintiffs claim (at 14) that CDC should have 

considered “the potential viability or benefits of providing vaccination to 

migrants upon their arrival in this country,” yet fail to explain how this 

would matter at all, since such aliens would be densely gathered in 

congregate settings for weeks before becoming fully vaccinated. CDC thus 

properly concluded that “the increased movement of typically 

unvaccinated covered noncitizens into the United States presents a 

heightened risk.” 86 Fed. Reg. at 42,834 (emphasis added). 

Plaintiffs fault CDC for purportedly not considering other 

treatments. But CDC did consider treatment alternatives for migrants, 

and—unlike Plaintiffs—did so in the context of real-world resource 
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limitations. CDC thus considered the local availability of medical 

treatments and concluded that because DHS border facilities “are heavily 

reliant on local healthcare systems,” and that “[a]lthough COVID-19-

related healthcare resources have substantially improved since the 

October Order was issued, emerging variants and the potential for a 

future vaccine-resistant variant mean the possible impacts on U.S. 

communities and local healthcare resources in the event of a COVID-19 

outbreak at CBP facilities cannot be ignored.” 86 Fed. Reg. at 42,837.  

CDC thus considered all resources available to treat covered aliens 

and reasonably concluded that the U.S. health care system could not 

handle the strain. Id. 

II. Denying A Stay Will Inflict Irreparable Harm Upon The 
States 

Only Plaintiffs challenge the States’ irreparable harm analysis—

and that challenge (at 18) is, in large part, premised on their standing 

argument. Those fail for the reasons discussed in the States’ intervention 

briefs. 

Importantly, Plaintiffs do not challenge what everyone says: 

terminating Title 42 will make the border situation worse. Nor could 

they. DHS estimates that the number of daily illegal crossings may more 
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than double from around 7,000/day to over 15,000/day, and accordingly 

made an emergency request to Congress for $3-4 billion additional 

dollars. 2d Rogers Decl. Exs. B-C. And Deputy Attorney General Monaco 

and Governor Newsom have also sounded the alarm about the 

termination of Title 42. Supra at 2. Indeed, the Administration is 

apparently considering measures such as a “rule that would impose an 

asylum ban for roughly five months” to address the impending crisis. 2d 

Rogers Decl. Ex. A. 

Nonetheless, Plaintiffs claim (at 18-19) it is speculative the States 

will suffer “certain and great” harms. But the States “bear[] many of the 

consequences of unlawful immigration.” Arizona v. United States, 567 

U.S. 387, 397 (2012). A crisis at the border is a crisis within the States 

that requires significant, costly action, as the States’ standing evidence 

demonstrated  (and for which no countervailing evidence is even offered). 

That also answers Plaintiffs’ claim (at 18) —contrary to Defendants’ 

expert analysis—that the ongoing crisis at the border means Title 42 “is 

not deterring migration.” Indeed, Title 42’s termination will render an 

intolerable situation worse. Relief will therefore prevent further harm 

and likely make it easier to regain control of the southern border. 
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Without relief, the States face the proposition of sinking even more 

resources to respond to the border crisis. 

III. The Balance Of Harms And Public Interest Support 
Granting A Stay 

Finally, the balance of harms and public interest support issuing a 

stay here. A stay will potentially save DHS billions of dollars, so Federal 

Defendants can hardly claim a stay harms them. 

Nor will a stay harm Plaintiffs. Like the district court, Plaintiffs 

focus on violence that they may face in Mexico unconnected to the harms 

this Court identified in Huisha-Huisha II—the failure “to afford [the 

class] withholding-of-removal and Convention-Against Torture 

protections.” 27 F.4th at 733. Since being the victim of violent crime is 

not enough to invoke those protections (much less asylum), see, e.g., 8 

C.F.R. §208.18(a)(1)-(8) (defining torture); Melgar de Torres v. Reno, 191 

F.3d 307, 312, 314 (2d Cir. 1999), there is no reason to believe a stay will 

result in the loss of those statutory protections. Indeed, it is exceedingly 

unlikely. Plaintiffs are protected by this Court’s order in Huisha-Huisha 

II. And while Plaintiffs argue (at 20) the “implementation of this Court’s 

ruling . . . has been deeply flawed, if not illusory,” that assertion is 

unsupported.   
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There are many reasons why an alien might be expelled—including 

that he is not entitled to withholding-of-removal or CAT withholding. So 

the only speculation before the Court’s is Plaintiffs’ speculation the 

federal government is ignoring this Court’s directive.  

IV. The States’ Request For Expedited Briefing Is Unopposed, 
Which Further Militates In Favor Of A Stay 

Neither Plaintiffs nor Federal Defendants address the States’ 

request to expedite briefing. See Stay Mot.28-29. That request should 

therefore be granted as unopposed. Moreover, expedited briefing further 

attenuates any harms that Plaintiffs would suffer from a stay: if they are 

correct on the merits, they could prevail as soon as April. And, if they are 

wrong—as both Federal Defendants and the States believe—then a 

preventable immigration catastrophe can be avoided in the interim. 

That approach is so thoroughly preferable and equitable that 

Existing Parties do not argue otherwise. This Court should accordingly 

grant a stay pending appeal and further grant expedited 

briefing/argument so that this dispute can be resolved on the merits, 

rather than through collusion and Federal Defendants’ inexplicable 

desire to perpetrate a border crisis that even they believe is legally 

indefensible. 
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CONCLUSION 

For the foregoing reasons, this Court should grant the States’ 

request for a stay pending appeal and further grant their unopposed 

request for expedited briefing and argument. 
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I, James K. Rogers, declare as follows: 

1. I am an attorney licensed to practice law in Arizona.  I am a Senior 

Litigation Counsel with the Arizona Office of the Attorney General. 

2. Attached hereto as Exhibit A is a true and correct copy of Stef W. 

Kight, Biden braces for potentially 14,000 migrants a day, AXIOS 

(Dec. 13, 2022), https://www.axios.com/2022/12/14/title-42-

migrant-surge-mexico-border. 

3. Attached hereto as Exhibit B is a true and correct copy of Adam 

Shaw and Rich Edson, Biden admin seeks $4 billion in additional 

border funding, predicts post-Title 42 border surge, FOX NEWS 

(Dec. 13, 2022), https://www.foxnews.com/politics/ biden-admin-

seeks-4-billion-additional-border-funding-predicts-post-title-42-

border-surge. 

4. Attached hereto as Exhibit C is a true and correct copy of Priscilla 

Alvarez and Phil Mattingly, Biden administration prepares for 

surge of migrants ahead of the forced end of a Trump-era border 

policy, CNN (Dec. 14, 2022), https://www.cnn.com/2022/12/14/ 

politics/biden-administration-prepares-surge/index.html. 
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5. Attached hereto as Exhibit D is a true and correct copy of Timothy 

H.J. Nerozzi, Newsom says California about to 'break' amid flood 

of illegal migrants when Title 42 expires, FOX NEWS (Dec. 14, 2022), 

https://www.foxnews.com/politics/newsom-says-california-break-

flood-illegal-migrants-title-42-expires. 

6. Attached hereto as Exhibit E is a true and correct copy of Nick 

Allen, Joe Biden's border policies risk breaking my state, says 

governor in his own party, THE TELEGRAPH (Dec. 14, 2022), 

https://www.telegraph.co.uk/world-news/2022/12/14/joe-bidens-

border-policies-risk-breaking-state-says-gavin-newsom/. 

7. Attached hereto as Exhibit F is a true and correct copy of CBS 

News, Deputy Attorney General Lisa Monaco on end of Title 42 

border policy, CBS NEWS (Dec. 14, 2022), 

https://www.cbsnews.com/news/title-42-deputy-attorney-general-

lisa-monaco-norah-odonnell-interview/. 

8. I declare under penalty of perjury that the foregoing is true and 

correct to the best of my knowledge, and that this declaration was issued 

on December 15, 2022, in Mesa, Arizona. 

       s/ James K. Rogers      
           James K. Rogers 
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Biden braces for
potentially
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Hundreds of migrants wait to cross the border on the banks of the

Rio Grande that divides Ciudad Juárez in Mexico and El Paso,

Texas. Photo: Jose Zamora/Anadolu Agency via Getty Images

The possibility of 14,000 migrant crossings
a day is pushing the Biden administration
toward a new rule that would severely limit
migrants' ability to qualify for asylum at the
southern border, Axios has learned.

Why it matters: Officials are concerned
that Border Patrol stations will face acute
overcrowding and Department of
Homeland Security resources will be
overwhelmed when the pandemic-era Title
42 policy ends on Dec. 21, according to
sources familiar with the plans.

Driving the news: Title 42, implemented
during the Trump administration and
extended by President Biden, allows for the
rapid expulsion of migrants and asylum
seekers at the border. It's scheduled to be
lifted in less than two weeks, barring last-
minute court intervention.

Encounters with migrants at the
southern border are already at record
levels, with the daily tally surpassing
9,000 three times in the first week and a
half of December, the sources told Axios.

Officials now are preparing for the
possibility of between 12,000 to 14,000
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migrants attempting to cross every day.

Behind the scenes: A draft rule that would
impose an asylum ban for roughly five
months — initially — has been circulated
internally.

It would apply to both migrant single
adults and families who cross the border
illegally — as well as those who arrive at
legal ports of entry without already
having proper authorization to enter.

A final decision on adopting the new
rule hasn't been made.

A White House spokesperson referred
Axios to a recent tweet by press
secretary Karine Jean-Pierre that
emphasized "no such decisions have
been made" regarding policy changes.

“The Administration is committed to
continuing to secure our borders while
maintaining safe, orderly and humane
processing of migrants. This will remain
the case when Title 42 is lifted,” Jean-
Pierre said.

The big picture: The consideration of a
drastic move such as automatically
rejecting people from asylum — similar to
efforts under the Trump administration —
is a sign of just how concerned top Biden

Sections Local
news

Axios
Pro

About
Axios
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officials are about the situation at the U.S.-
Mexico border.

It also builds upon similar moves
officials believe were critical in lowering
the number of Ukrainians and
Venezuelans attempting to cross the
border.

The new strategy for Venezuelans and
Ukrainians offers new — and legal —
pathways for people fleeing their home
countries, paired with stricter
consequences for attempting to cross the
border illegally.

A message from Walmart

NBC News reported Tuesday that the
administration was also solidifying
plans to cut the number of people who
qualify for asylum while considering
expanding pathways to parole for
Nicaraguans, Haitians and Cubans.

Details: The new rule is still in the process
of being finalized but would lead to people

USCA Case #22-5325      Document #1977846            Filed: 12/15/2022      Page 8 of 30

(Page 36 of Total)

https://adclick.g.doubleclick.net/pcs/click?xai=AKAOjsshdpeBRGkQ4wZDndCqLwlkuCmp6K17QVqVfd2KtfaOZX2dIa1Nael4gPlEXMH5zJdC8rj2tLpOZ9CNskBSbxbgsB36i-qg39-tK7VUh4j64h7X1h7VqDYfXkLZGeCWONZVJyIv0NZlS7HQ1OQYu6HjXYQQRjnA2jspp2tKqW1GF5npGrWIExDtOVzV5HjxgJXcrYJU6XCkjnh91zLdXZqt_UDT1NLT7d0qaz7mzNbz7mwjPkFpoc3B9bkpgwlSKaZtP1FoUge0yMJU3bKY0Cblc5aWO8_Gjt6LjwBPqr781UvxmEBKe-kCler3EzPRRA&sai=AMfl-YQXGInamqavAWVQma8WYYU5Fwa6MSuFFhFteEzqLoLglNrd6VtpxLqmZ98Geeusbw_w_hQODbNFpBCbumQ_Q_jGCZ91I9DBGuPh23zcYiqwz9P12jIvpL6Xwvtp_FTYp7UuPcBH4ZJKsSdhm-kHN9E&sig=Cg0ArKJSzMUgLs5RPucvEAE&fbs_aeid=%5Bgw_fbsaeid%5D&urlfix=1&adurl=https://ad.doubleclick.net/ddm/trackclk/N5778.2602302AXIOS/B27001638.353763423%3Bdc_trk_aid%3D545472622%3Bdc_trk_cid%3D183317620%3Bdc_lat%3D%3Bdc_rdid%3D%3Btag_for_child_directed_treatment%3D%3Btfua%3D%3Bltd%3D
https://www.nbcnews.com/politics/immigration/biden-plan-cut-migrants-border-transit-ban-miller-trump-rcna61367


being considered ineligible for asylum (as
was previously reported by Axios) unless
they meet any of the following criteria:

Applied for legal pathways to the U.S.
like refugee status or new parole
processes, such as the one created for
Venezuelans in October.

First sought protection in a country they
had to travel through to get to the U.S.

Scheduled a meeting at a legal entry
point ahead of time through an app run
by border authorities — a brand new
process.

Are facing extreme circumstances, such
as a medical emergency or other
immediate, severe harm.

The bottom line: Biden officials know they
have both a political and potential
humanitarian crisis on their hands. The
very consideration of these rules is an
indication of how seriously they are taking
the problem.
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Biden admin seeks $4 billion in additional border funding,
predicts post-Title 42 border surge
By Adam Shaw, Rich Edson

Published December 13, 2022

Fox News

The Biden administration is requesting billions in additional funding for the border as it predicts an enormous spike in migrant
encounters when the Title 42 authority to quickly expel migrants due to the COVID-19 pandemic ends later this month.

According to a congressional aide, the Biden administration is seeking $2 billion for additional funding for Customs and Border
Protection (CBP) , as well as $2 billion for Immigration and Customs Enforcement (ICE).

That request, Fox is told, is based off the Department of Homeland Security’s estimation of daily encounters once Title 42 is ended
on Dec. 21. A court ordered the administration to stop using the authority -- which has been used since March 2020 to quickly return
migrants to Mexico -- after finding it to be unlawful.

That "flow estimation" predicts between 9,000 and 15,000 migrant crossings a day once Title 42 ends. For context, the average for
fiscal year 2022 -- in which there were a record 2.3 million migrant crossings -- was approximately 6,500 crossings a day.

FOX NEWS FOOTAGE SHOWS MASS RELEASE OF MIGRANTS INTO US, AS NUMBERS HIT 500,000 FOR FY 23

Migrants stand across the Rio Grande from El Paso, Texas. Thousands of migrants have illegally crossed into the city in recent
days, prompting concerns from city officials.  (Border Patrol)

The $4 billion funding request would fund "border management" and DHS would use it on soft-sided facilities, migrant care,
transportation, processing, and the Emergency Food and Shelter program. That is part of a six-point plan the administration has
released that includes surging resources to the border, anti-smuggling operations and an increased use of alternative expulsion
authorities such as expedited removal.

In a statement to Fox News Digital, the White House called on Republicans to support the funding request.

"If Republicans in Congress are serious about border security, they would ensure that the men and women of the Department of
Homeland Security have the resources they need to secure our border and build a safe, orderly, and humane immigration system,"
White House Assistant Press Secretary Abdullah Hasan said.

The request comes as authorities at the border have already been overwhelmed with the high numbers they have been
encountering in recent weeks. Fox News reported on Tuesday that there have been more than 500,000 encounters already this
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fiscal year, which began in October. There have been over 505,000 encounters, averaging at just under 7,000 a day. Of those,
162,547 have been expelled under Title 42.

That number is on track to outpace prior years. There were 517,000 encounters by the end of December in FY 2022, and FY 21
where there were just over 216,000 in the same period. In FY 2020, there were only 458,058 encounters for the entire fiscal year.

Fox News captured footage this week of migrants who have been released in El Paso after a huge migrant caravan hit the border
on Monday -- dozens of migrants could be seen camping out on a street corner.

Agents in the El Paso Sector have made 2,416 encounters in the last 24 hours. One Border Patrol agent told Fox that the numbers
"continue to overwhelm exhausted Border Patrol agents, who continue to do their best in spite of the evident lack of support and
leadership."

MIGRANT CARAVAN OF MORE THAN 1,000 CROSSES ILLEGALLY INTO EL PASO, TEXAS, VIDEO SHOWS

CBP acknowledged that it has seen a spike in encounters along the border in recent days.

"Customs and Border Protection’s El Paso Sector on the Texas border with Mexico has seen an increase in encounters," CBP said
in a statement to Fox News on Monday afternoon. "In order to process individuals as safely and expeditiously as possible, Border
Patrol agents from Big Bend and CBP Officers from El Paso Field Office are assisting with processing."

CLICK HERE TO GET THE FOX NEWS APP 

Meanwhile, in Brownsville, Texas, Fox News witnessed repeated mass releases of several hundred migrants in a parking garage.
Migrants were dropped off by the hundreds, at which point they walked across to a local non-governmental organization where they
were given travel paperwork. From there they are free to take a flight or bus across the country.

Fox News' Bill Melugin and Griff Jenkins contributed to this report.

Adam Shaw is a politics reporter for Fox News Digital, primarily covering immigration and border security.

He can be reached at adam.shaw2@fox.com or on Twitter.
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Biden administration prepares for surge of migrants ahead of the forced end of a Trump-era border
policy
By Priscilla Alvarez and Phil Mattingly, CNN

Published 6:00 AM EST, Wed December 14, 2022

(CNN) — As administration officials considered a border proposal reminiscent of the Trump era this month, Senate Majority Leader Chuck
Schumer called Ron Klain, President Joe Biden’s chief of staff, with concerns, according to three sources with knowledge of the call.

The call – one of many that have come in from lawmakers to the White House – was indicative of the politically precarious position for
Biden as officials try to fend off Republicans pounding the administration over its handling of the border and appease Democrats
concerned about barring asylum seekers from the US.

The Biden administration now faces a December deadline to terminate a public health authority, known as Title 42, that was invoked at the
onset of the coronavirus pandemic and allowed officials to turn away migrants encountered at the US southern border putting

Ivan Pierre Aguirre/Reuters

Migrants queue near the border wall to request asylum in the US city of El Paso, Texas as seen from Ciudad Juarez, Mexico December 12, 2022.

AudioLive TV
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onset of the coronavirus pandemic and allowed officials to turn away migrants encountered at the US southern border – putting
immigration back at the forefront.

The termination of the authority is expected to lead to an increase in border crossings since authorities will no longer be able to quickly
expel them as has been done since March 2020.

During the call between Schumer and Klain, the Senate majority leader raised concerns about the administration’s preparation for the
looming termination and whether officials were indeed considering a new asylum policy, according to two sources with knowledge of the
call.

Schumer and Klain speak regularly and often daily or more in critical moments like the year-end legislative sprint currently underway. But
the border issue’s emergence in discussion provides a window into a complex policy and political moment.

RELATED ARTICLE
Legal fight over termination of Trump-era border policy intensifies as GOP-led states ask appeals court to rule by Friday

Schumer, a New York Democrat who has long pressed the administration to terminate Title 42, is far from alone. Administration officials
have received a steady stream of calls from lawmakers as well as state and local officials, reflecting often sharply divergent views on the
merits of the authority, people familiar with the matter said. The calls, however, all echoed consistent concerns about the termination of
Title 42 and what it will mean along the border in recent weeks.

It’s a dynamic that has played out as the Biden administration intensively prepares for a moment officials have long grappled with how to
navigate. To some degree, it’s the latest phase of an effort that has long been underway, with officials keenly aware since the opening
days in office that at some point the pandemic-era policy would come to an end. Personnel and technology infrastructure have been
directed to key entry points, with increased levels and resources expected to be announced in the days ahead.

Asked about concerns inside the administration about the potential for a surge at the border once Title 42 goes away, White House press
secretary Karine Jean-Pierre listed off a series of personnel, processing and infrastructure efforts that have been put into place.

“We’re going to do the work, we’re going to be prepared, and we’re going to make sure we have a humane process moving forward,”
Jean-Pierre told reporters Tuesday at the White House briefing.

Still, the cross-cutting viewpoints on border policy have converged with the significant diplomatic component tied to managing a rapid
shift in the countries of origin of the migrants apprehended at the border, one that has added a new layer of difficulty for the
administration.

Throughout, administration officials have stressed that the only viable long-term solution will come from congressional action, noting
encouragement with a bipartisan framework released in the Senate last week.

But there are no clear signs that effort has gained traction and despite a legal process that remains up in the air, officials are deep into
preparation as they stare down ominous signs of what may come next.

Already, over the weekend, more than 2,400 migrants crossed into the United States each day in only one section of the border, according
to a senior Border Patrol official, marking what he described as a “major surge in illegal crossings” in the El Paso, Texas, sector.

Homeland Security officials have described the mood within the administration as concerned and worried about an influx in the near term.

Border planning underway

Sign up for CNN's What Matters newsletter

Every day we summarize What Matters and deliver it
straight to your inbox. By subscribing you agree to our privacy policy.

Sign Me Up No, Thanks

USCA Case #22-5325      Document #1977846            Filed: 12/15/2022      Page 15 of 30

(Page 43 of Total)

https://www.cnn.com/2022/12/13/politics/title-42-legal-fight-appeals-court/index.html
https://www.cnn.com/privacy0?no-st=9999999999
javascript:void(0)


Border planning underway
In the face of losing Title 42 and amid concerns of a surge, officials have weighed what immigrant advocates have described as a
draconian approach by creating hurdles for migrants seeking asylum in the United States. The asylum proposal was included in a memo
sent from the Department of Homeland Security to the White House, one source told CNN.

White House officials have also been in daily conversations with DHS officials about planning, sources told CNN. The National Security
Council, which has been heavily involved in migration management amid mass movement across the Western hemisphere, has also played
a critical role, sources said.

“The team has been working really hard to ensure we’re taking steps to manage the expiration of Title 42 and put in place a process that’s
orderly and humane. And we believe in doing so, we can protect our security concerns,” national security adviser Jake Sullivan said
Monday.

If adopted, the asylum proposal would be reminiscent of a policy put in place during the Trump administration that dramatically limited the
ability of migrants to claim asylum in the US if they resided or traveled through other countries prior to coming to the US. No decision has
been made on the proposal.

Administration officials have also set other plans in motion in anticipation of a surge of migrants when Trump-era Covid restrictions are
lifted this month following a court order blocking the use of Title 42. The legal fight intensified this week when 19 Republican-led states
asked a federal appeals court to rule on their request to suspend the termination of the policy by Friday, according to a court filing.

Since March 2020, when the authority was invoked, border officials have turned away migrants at the US-Mexico border more than two
million times.

The Department of Homeland Security is preparing temporary facilities to process migrants, including in El Paso, as well as discussing
ways to return non-Mexican migrants to Mexico through existing legal mechanisms aside from Title 42, according to two Homeland
Security officials who stressed there’s been hourslong meetings daily to plan for an influx of migrants.

In a document outlining border security preparedness and obtained by CNN, DHS broke down its six-pillar plan, which was released in the
spring and has since been updated. It includes scaling up ground and air transportation capabilities to transport migrants for processing
and remove them, leaning on a CBP One mobile application to process asylum seekers, and increasing referrals for prosecutions for repeat
border crossers, the document said.

In it, DHS also stressed the need for congressional action to update outdated statutes and help create a functioning asylum system, as the
current one is under immense strain.

But just days away from the anticipated end of Title 42, plans are still being sorted out.

“The 21st (is) going to be a disaster. There are so many things in the pipeline, but nothing is ready (to) go,” one official said, referring to
December 21 when Title 42 is set to end.

Homeland Security Secretary Alejandro Mayorkas underscored the whole of government approach in a statement, noting that mass
movement of people around the globe has posed a uniquely difficult challenge.

“Despite our efforts, our outdated immigration system is under strain; that is true at the federal level, as well as for state, local, NGO, and
community partners. In the absence of congressional action to reform the immigration and asylum systems, a significant increase in
migrant encounters will strain our system even further,” he said.

“Addressing this challenge will take time and additional resources, and we need the partnership of Congress, state and local officials,
NGOs, and communities to do so,” he added.

Democratic Rep. Henry Cuellar of Texas, however, has called Title 42 critical and criticized what he called a “whack a mole” approach to
the issue.

“If there’s a surge in the valley, they’ll move people down there. If there is more people crossing let’s say, Del Rio, Eagle Pass they’ll move
agents over there. Now they’re moving agents to El Paso. This is not the way to secure the border,” Cuellar said Wednesday on “CNN This
Morning,” adding a call for Biden to visit the border and see the situation for himself.

“I don’t know why they keep avoiding the border and saying there’s other things more important than visiting the border,” he said. “If
there’s a crisis, show up. Just show up.”

Major surge in arrivals expected
Officials have already been contending with thousands of migrants crossing the border daily and expect those numbers to increase in the
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Officials have already been contending with thousands of migrants crossing the border daily and expect those numbers to increase in the
coming days and weeks, overwhelming already-strained resources.

CNN previously reported that DHS is preparing for multiple scenarios, including projections of between 9,000 to 14,000 migrants a day,
more than double the current number of people crossing.

Over the weekend, US border authorities apprehended more than 16,000 people, US Border Patrol Chief Raul Ortiz said on Twitter. Among
the cities seeing an influx in migrants is El Paso, which has previously grappled with a surge of migrants.

El Paso city officials said Tuesday they’re monitoring the situation and are in ongoing discussions with federal, state, and local partners.
Mayorkas also visited El Paso on Tuesday where he met with the Customs and Border Protection workforce and local officials.

The Biden administration is also asking Congress for more than $3 billion as it prepares for the end of Title 42, according to a source
familiar with the ask.

The request is intended to shore up resources for border management and technology and is part of broader funding discussions. It is not
specific to the end of Title 42, the source said.

“If Republicans in Congress are serious about border security, they would ensure that the men and women of the Department of
Homeland Security have the resources they need to secure our border and build a safe, orderly, and humane immigration system,” White
House spokesperson Abdullah Hasan said in a statement.

Other border cities are also bracing for an influx of arrivals, including Laredo, Texas.

Cuellar, who represents Texas’ 28th District, told CNN he’s in close touch with the city of Laredo about preparations, adding that the city
may bus migrants to other locations as they’ve done in the past if nonprofits can’t handle the influx of arrivals.

CNN’s Shawna Mizelle contributed to this report.
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Newsom says California about to 'break' amid flood of illegal
migrants when Title 42 expires
By Timothy Nerozzi

Published December 14, 2022

Fox News

Democratic Gov. Gavin Newsom of California warned Monday that President Biden's plan to reverse former President Donald

Trump's border policies could "break" his state.

The Biden administration is planning to lift the Trump-era Title 42 policy, which allows police and border officers to expedite the

expulsion of illegal immigrants.

Newsom, speaking to ABC News on Monday, said, "The fact is, what we’ve got right now is not working and is about to break in a

post-42 world unless we take some responsibility and ownership."

CALIFORNIA REPARATIONS PROPOSAL COULD MEAN $223K PER PERSON IN PAYMENTS FOR BLACK RESIDENTS

California Gov. Gavin Newsom speaks during a press conference in San Francisco, California.  (Justin Sullivan/Getty Images)

"I'm saying that as a father," the governor added. "I'm saying that as someone that feels responsible for being part of the solution

and I'm trying to do my best here."

Newsom claimed the U.S. government is sending "more and more" migrants to California because the state is "taking care of folks."

"The more we do, the burden is placed disproportionate on us," he said.

"We're already at capacity at nine of our sites," Newsom continued. "We can't continue to fund all of these sites because of the

budgetary pressures now being placed on this state and the offsetting issues that I have to address.… The reality is, unless we're

doing what we're doing, people will end up on the streets."

Newsom's comments come as a surprise after years of championing policies to accommodate and expand protections to illegal

migrants entering California. 

NEWSOM PROPOSES UNIVERSAL HEALTH CARE FOR ILLEGAL IMMIGRANTS
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Migrants stand across the Rio Grande from El Paso, Texas. Thousands of migrants have illegally crossed into the city in recent

days, prompting concerns from city officials. (Border Patrol)

About 22% of California's nearly 11 million immigrants are in the United States illegally, according to the Public Policy Institute of

California. 

In September, Newsom signed a bill allowing illegal immigrants to obtain state ID, saying, "We’re a state of refuge – a majority-

minority state, where 27% of us are immigrants."

In January, Newsom unveiled his 2022-23 California budget plan, which included universal health care benefits for all low-income

residents, including illegal migrants.

CLICK HERE TO GET THE FOX NEWS APP

About 22% of California's nearly 11 million immigrants are in the United States illegally, according to the Public Policy Institute of

California. (John Moore/Getty Images)

The Biden administration is requesting billions in additional funding for the border as it predicts an enormous spike in migrant

encounters when the Title 42 authority to quickly expel migrants due to the COVID-19 pandemic ends later this month.

A court ordered the administration to stop using the authority – which has been used since March 2020 to quickly return migrants to

Mexico – after finding it to be unlawful.
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Joe Biden's border policies risk
breaking my state, says governor in
his own party
Gavin Newsom says California under pressure with
power that allows illegal immigrants to be sent back to
Mexico about to lapse
Josie Ensor, US Correspondent, in New York 14 December 2022 • 8:51pm

Gavin Newsom is seen by some as a likely successor to Joe Biden Credit: Anadolu

Gavin Newsom, the Democrat governor of California, has accused Joe Biden
of risking "breaking" his state by allowing an immigration crisis to develop at
the US-Mexico border.

His comments come just a week before an order introduced by Donald
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Trump during the pandemic under which illegal immigrants can be
immediately expelled to Mexico - known as Title 42 - is set to be lifted,
raising fears of a surge of arrivals at the US border.

Mr Biden has committed to ending the ruling, which aimed to stop the
spread of Covid-19, rather than waiting for court dates in the United States. 

It is currently expected to lapse on Dec 21 and border states including
California are bracing for heightened numbers of border crossings.

Speaking on a visit to the border Mr Newsom said: "The fact is, what we've
got right now is not working, and it's about to break in a post-42 world
unless we take some responsibility and ownership."

"I'm saying that as a Democrat. I'm not saying that to point fingers. I'm
saying that as a father, I'm saying that as someone that feels responsible for
being part of the solution, and I'm trying to do my best here."

A sign reads 'good trip' as migrants walk across the Rio Grande in Texas Credit: AFP

The comments by Mr Newsom, who is seen by many as the party's most
probable successor to Mr Biden, were also taken as a swipe at his fellow
Californian, vice president Kamala Harris, who was placed in charge of
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efforts to solve border problems.

He added: "The federal government is sending more and more flights, and
more and more buses, directly here to California because this state is doing
what no other state's doing."

He said California was "doing health care screenings, and taking care of
folks" but the "burden is placed disproportionately on us".

The state was already at capacity at nine of its sites for migrants and "the
reality is, unless we're doing what we're doing, people will end up on the
streets," he said.

Under Title 42, Mexico accepts returning Mexicans, Guatemalans,
Salvadorans, Hondurans and Venezuelans. A court has ruled that Title 42 is
unlawful but several Republican-led states have challenged that, and may
appeal to the US Supreme Court.

Mr Newsom, 55, was re-elected to the governorship of California in a
landslide in last month's midterm elections.

He has increased his national profile, giving speeches in other states, and
running TV adverts in Florida against its governor Ron DeSantis, the favourite
for the Republican presidential nomination in 2024.

Mr Newsom has also previously criticised his own party's leadership for not
being "aggressive" enough in attacking Republicans.

There has been uneasiness in the White House that he could launch a
primary challenge against Mr Biden in 2024.
However. last month, Mr Newsom publicly and privately assured Mr Biden
that he had no such intention.

The latest Democrat spat came as Eric Adams, the Democrat mayor of New
York, criticised the city’s press for negative coverage of its crime problem,
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saying it was putting off visitors.

Eric Adams has told crime reporters they are damaging his city Credit: AP

Mr Adams, who was elected last year on an anti-crime platform, told
journalists they were harming New York’s economic recovery.

He said: "We have to tell our news publications: enough. Enough. Enough."

The mayor suggested that bad news did not make the front pages of
newspapers so relentlessly elsewhere in the world.
He recently returned from a visit to Qatar for the World Cup.

Mr Adams said: "Don’t point at every scar we have. We have a face, New
York, and that face is not always perfect. But we don’t need to look at the
worst part of our day and highlight that again and again and again."

Crime is up in New York City by 30 per cent this year, including a 33 per cent
increase in robberies, and an 11 per cent increase in rapes, according to New
York Police Department figures.

More stories
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Deputy Attorney General Lisa
Monaco on end of Title 42 border
policy
December 14, 2022 / 6:16 PM

With Title 42 set to end next week, Deputy Attorney General Lisa Monaco
said she is "concerned about the increase in illegal immigration" as well as
"human smuggling" and "drug smuggling." 

"There is a growing concern that there will now be a tsunami of fentanyl
flowing through the southern border when Title 42 ends next week. Is that
something you're concerned about?" "CBS Evening News" anchor and
managing editor Norah O'Donnell asked Monaco in an interview
Wednesday. 

"Absolutely we're concerned about that, which is why we are focusing, as I
said, relentlessly on these two ruthless criminal drug organizations, the
Sinaloa Cartel and the Jalisco New Generation Cartel," Monaco said.
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Monaco, who oversees the Drug Enforcement Administration, said the
agency is using "intelligence," "cyber means," "informants" and "data" to
"attack" the supply chain. 

A court ruling invalidated Title 42, a public health order that the U.S. has
used to expel migrants en masse from the border during the COVID-19
pandemic. The Justice Department said it would appeal the ruling. 

Watch more of Norah O'Donnell's interview with Deputy Attorney General
Lisa Monaco tonight on the "CBS Evening News." 

CBS Evening News
@CBSEveningNews · Follow

There’s growing concern there could be an influx of 
fentanyl through the southern border when Title 42 
ends next week. When asked about it, Deputy AG 
Lisa Monaco tells @NorahODonnell: “I’m concerned 
about the increase in illegal migration...I’m concerned 
with drug smuggling.”

Watch on Twitter

3:41 PM · Dec 14, 2022

23 Reply Share this Tweet

Read 15 replies
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