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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

AMARILLO DIVISION 

 
ALEXANDER R. DEANDA, 
 

Plaintiff, 
 
v. 
 
XAVIER BECERRA, in his official capacity as 
Secretary of Health and Human Services; 
JESSICA SWAFFORD MARCELLA, in her official 
capacity as Deputy Assistant Secretary for 
Population Affairs; UNITED STATES OF 
AMERICA, 
 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
 

Civil Action No. 2:20-cv-92-Z 

 

DEFENDANTS’ OPPOSED MOTION TO STRIKE  
NOTICE OF PLAINTIFF’S PROPOSED FINAL JUDGMENT 

Defendants hereby move to strike the Notice of Plaintiff’s Proposed Final Judgment 

(“Plaintiff’s Notice”), ECF No. 65, as well as portions of Plaintiff’s Proposed Final Judgment, 

ECF No. 65-1, at ¶¶ 3, 5, to the extent they propose relief under the Administrative Procedure 

Act (“APA”), 5 U.S.C. § 706. This Court’s Opinion and Order on the parties’ cross motions for 

summary judgment expressly denied relief not granted therein and ordered the parties to submit 

proposed final judgments for carrying out that decision. See ECF No. 63 (“Opinion and Order”). 

The Court’s decision did not grant relief under the APA, nor could it have because Plaintiff 

never pursued an APA claim much less established entitlement to an APA remedy. By the terms 

of the Opinion and Order, relief under the APA therefore has been denied and cannot form part 

of the final judgment implementing that Opinion and Order. Moreover, Plaintiff has waived any 

right to assert an APA claim, or to seek APA remedies, by failing to raise an APA claim in his 

complaint or to assert or prove such a claim in his summary judgment motion. Considering 
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Plaintiff’s last-minute request for an APA remedy, after the Court has already resolved the 

parties’ cross motions for summary judgment, would unfairly prejudice Defendants. As a result, 

the Notice of Plaintiff’s Proposed Final Judgment, and portions of Plaintiff’s Proposed 

Judgment, should be stricken as improperly before the Court to the extent they propose relief 

under the APA. 

Pursuant to Local Rule 7.1, counsel for the parties conferred by email on December 20, 

2022, but did not reach agreement. Counsel for Plaintiff indicated that he opposes this motion. A 

proposed order is attached. 

BACKGROUND 

On December 8, 2022, the Court issued an Opinion and Order concerning the parties’ 

cross motions for summary judgment. ECF No. 63. In that Opinion and Order, the Court 

concluded that “Defendants’ administration of the Title X program violates the constitutional 

right of parents to direct the upbringing of their children and Texas Family Code  

§ 151.00[1](a)(6).” Id. at 35. The Court granted Plaintiff’s Motion for Summary Judgment, ECF 

No. 50, and denied Defendants’ Cross-Motion for Summary Judgment, ECF No. 52. The 

Opinion and Order “DENIES all other relief not expressly stated herein” and orders the parties 

to “submit competing proposed judgments” consistent with the Opinion and Order. ECF No. 63 

at 35. 

Pursuant to that Opinion and Order, on December 15, 2022, the parties submitted their 

respective proposals for final judgment. See ECF No. 64 (Notice of Defendants’ Proposed 

Judgment); ECF No. 65 (Plaintiff’s Notice). Plaintiff’s Notice improperly raises for the first time 

new arguments in support of relief for a claim Plaintiff never pursued at any time during the 

entire course of this litigation, including briefing on the motions for summary judgment. 
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Although Plaintiff admittedly never pursued an APA claim in this litigation, Plaintiff’s proposed 

judgment seeks APA remedies under 5 U.S.C. § 706(2) to set aside and enjoin Defendants from 

enforcing 42 C.F.R. § 59.10(b), a regulation Plaintiff admittedly never challenged nor sought to 

set aside. Plaintiff’s Notice at 6; Plaintiff’s Proposed Final Judgment ¶¶ 3, 5, ECF No. 65-1. 

Implicitly conceding that this request does not flow from the Opinion and Order, Plaintiff’s 

Notice purports “to explain . . . why they have [sic] crafted the proposed relief as it appears in the 

attached judgment.” Plaintiff’s Notice at 1. 

ARGUMENT 

Plaintiff’s filing should be stricken to the extent it proposes relief under the APA. The 

filing is improper because it seeks relief expressly denied in the Court’s Opinion and Order, 

raises a new claim (and new request for relief) after the Court decided the motions for summary 

judgment, and prejudices Defendants by seeking relief on a claim Plaintiff not only failed to raise 

and prove, but expressly disavowed during summary judgment briefing. 

I. This Court’s Opinion and Order Denied All Other Relief Not Granted Therein 

As evidenced by Plaintiff’s own perceived need to “explain” why he filed a proposed 

judgment awarding relief not contemplated by the Court’s Opinion and Order, Plaintiff’s Notice 

improperly raises new arguments for relief on an APA claim that neither the parties nor the Court 

contemplated at any stage of this litigation. But the Court’s Opinion and Order already denied 

“all other relief not expressly granted herein[,]” thereby precluding Plaintiff’s proposed APA 

remedies. Opinion and Order at 35, ECF No. 63. Plaintiff’s Notice should be stricken to the 

extent it proposes relief under the APA because such relief is not consistent with the Court’s 

Opinion and Order. 

 

Case 2:20-cv-00092-Z   Document 66   Filed 12/20/22    Page 3 of 9   PageID 830



 
DEFENDANTS’ OPPOSED MOTION TO STRIKE  Page 4 

 

II. Plaintiff Waived Any Claim for APA Remedies by Failing to Litigate An APA 
Claim 

Even if the Opinion and Order did not expressly preclude any relief not granted therein, 

consideration of Plaintiff’s request for APA remedies would be improper because Plaintiff 

never brought, argued, or prevailed on an APA claim. See, e.g., Salazar v. Buono, 559 U.S. 700, 

718 (2010) (“A court must find prospective relief that fits the remedy to the wrong or injury that 

has been established.”). By waiting until after the adjudication of the parties’ motions for 

summary judgment to attempt to raise an APA claim for the first time, Plaintiff has waived any 

potential claim for an APA remedy. Peterson v. Bell Helicopter Textron, Inc., 806 F.3d 335, 340-

41 (5th Cir. 2015) (discussing waiver of claim for relief first presented after a judgment); Keenan 

v. Tejeda, 290 F.3d 252, 262 (5th Cir. 2002) (arguments “not even mentioned, much less argued” 

in summary judgment briefing “or in the district court’s memorandum opinion granting summary 

judgment” have not been “properly presented to the district court” and are therefore waived); 

Lopez v. River Oaks Imaging & Diagnostic Grp., 542 F. Supp. 2d 653, 659 n.9 (S.D. Tex. 2008) 

(“The Fifth Circuit consistently holds that when a party does not address an issue in his brief to 

the district court, that failure constitutes a waiver on appeal. By analogy, failure to brief an 

argument in the district court waives that argument in that court.”) (internal citations omitted); 

see also United States v. Armstrong, 951 F.2d 626, 630 (5th Cir. 1992) (issues raised for the first 

time in objections to magistrate judge’s report are not properly before the court).  

And Plaintiff did not merely fail to litigate an APA claim in this case. He went even 

further by expressly disclaiming that he was challenging agency action or seeking relief under 

the APA. Br. in Supp. of Plaintiff’s Mot. for Summ. J. (“Plaintiff’s MSJ”) at 3, ECF No. 51. In 

particular, Plaintiff argued that his suit should be allowed to proceed because: 
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Mr. Deanda has not brought a “facial challenge” (or any type of “challenge”) to an 
agency rule, and he is not asking this court to “hold unlawful and set aside” any 
agency rule under section 706 of the APA. See 5 U.S.C. § 706(2)(A) (authorizing 
reviewing court to “hold unlawful and set aside” agency action that is “not in 
accordance with law”). 

Id. (emphasis added). And the Court adopted this rationale in finding Plaintiff’s claims timely 

and granting his motion for summary judgment. Opinion and Order at 15, ECF No. 63 (“Plaintiff 

does not bring a facial challenge to an agency rule.” (citing ECF No. 51 at 9)). Plaintiff thus has 

forgone any claim under the APA. 

III. Rule 54(c) Does Not Permit the Consideration of APA Remedies Because 
Plaintiff Failed to Plead and Prove the Elements of an APA Claim 

Rule 54(c) does not help Plaintiff. See Plaintiff’s Notice at 6. To be sure, Rule 54(c) 

provides that a “final judgment should grant the relief to which each party is entitled, even if the 

party has not demanded that relief in its pleadings.” Fed. R. Civ. P. 54(c). But Rule 54(c) in no 

way suggests that a party “is entitled” to relief available for claims the party never brought, never 

supported with evidence, and never prevailed upon. See, e.g., Driggers v. Bus. Men’s Assurance 

Co., 219 F.2d 292, 299 (5th Cir. 1955) (“[T]he final judgment should grant the relief to which 

plaintiff may prove himself entitled, even if he has not demanded such relief in his pleadings.” 

(emphasis added)); 10 Moore’s Federal Practice - Civil § 54.72 (“The Rule permits relief not 

demanded only when the party affirmatively shows an entitlement to the relief and is 

inapplicable when the pleader fails to demonstrate the proper substantive grounds for relief.”). 

Plaintiff made no attempt to plead much less prove the substantive grounds of an APA claim. 

Rule 54(c) therefore does not support his claim for APA remedies because he has failed to show 

that he is entitled to such relief. 
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IV. Plaintiff’s Request for APA Relief Would Unduly Prejudice Defendants 

Even assuming Rule 54(c) permits a court to award relief on a claim never pleaded or 

proved (and it does not), Plaintiff’s after-the-fact request for APA remedies is still improper 

because it prejudices Defendants. Rule 54(c) does not permit a request for a form of relief not 

pursued during litigation if it could unfairly prejudice the opposing party: 

[U]nder Rule 54(c), although a plaintiff may seek relief not requested in his 
complaint or throughout trial, “failure to seek a form of permissible relief in his 
pleadings may operate to the prejudice of the opposing party when that relief is 
finally sought at a much later stage of the proceedings. Denial of relief is then also 
appropriate.”  

Peterson, 806 F.3d at 340 (quoting Engel v. Teleprompter Corp., 732 F.2d 1238, 1242 (5th Cir. 

1984)). Indeed, the Fifth Circuit’s concerns about fairness are directly at issue here: 

Were such qualifications not in place, the aims of the Federal Civil Rules to 
eliminate trial by ambush and afford full and fair litigation of disputed issues would 
be placed at risk. The discretion afforded by Rule 54(c) thus assumes that a 
plaintiff's entitlement to relief not specifically pled has been tested adversarially, 
tried by consent, or at least developed with meaningful notice to the defendant. 

Id.; see also S. Constructors Grp. v. Dynalectric Co., 2 F.3d 606, 610 (5th Cir. 1993) (Rule 54(c) 

does not allow a court “to impose liability where none has been established[,]” nor does it 

“plac[e] responsibility on the court – not the litigant – to sort through those facts and come up 

with possible theories for recovery.” (internal quotation and citation omitted)). 

 Peterson is squarely on point and demonstrates why Plaintiff’s Notice in this case is 

improper. In Peterson, a jury found that the plaintiff’s age was a motivating factor in the decision 

to terminate his employment but that he would have lost his job anyway, regardless of his age, 

and therefore awarded no damages. Peterson, 806 F.3d at 338. Plaintiff then submitted a post-

trial motion that “requested damages and, for the first time, sought declaratory and injunctive 

relief[.]” Id. Relying on Rule 54(c) and the complaint’s general prayer for “[a]ny further legal 

and equitable relief to which [he] may justly be entitled[,]” the district court entered injunctive 
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relief although the plaintiff “did not specifically request injunctive relief” until after his claims 

had been resolved at trial. Id. at 339-40. Thus, the district court enjoined defendant from 

“discriminating against any employee because of his or her age[.]” Id. at 339. The Fifth Circuit 

reversed because the plaintiff had waived any claim for injunctive relief by failing to raise it until 

after the case had been tried. Id. at 340. Moreover, the defendant would be “severely prejudiced 

by [the plaintiff’s] post-judgment request for injunctive relief.” Id. As the Fifth Circuit explained, 

throughout the course of litigation, the defendant “believed it was only defending against a suit 

for [the plaintiff’s] personal money damages.” Id. at 340-41. Because the defendant was thus 

denied the opportunity to present an effective defense to a claim for injunctive relief, the Fifth 

Circuit found it a matter of “common sense” that the defendant would be prejudiced by the 

plaintiff’s post-judgment request for “a completely new form of relief[.]” Id. at 341. 

As in Peterson, Plaintiff’s Notice improperly submits untimely arguments for a final 

judgment awarding APA relief when Plaintiff never pursued an APA claim (or APA relief) in his 

complaint or summary judgment briefing. Because Plaintiff never raised an APA claim (and in 

fact disavowed such a claim), his APA arguments have not been “tested adversarially” or 

“developed with meaningful notice to the defendant.” Peterson, 806 F.3d at 340. Indeed, 

Defendants had no notice that Plaintiff intended to challenge 42 C.F.R. § 59.10(b), seek to have 

it set aside, and request an injunction prohibiting its enforcement. Had Defendants been on notice 

that Plaintiff was challenging the regulation, they would have litigated the case differently. For 

example, Defendants would have submitted to the Court the administrative record relied on by 

the agency in promulgating the regulation and defended the agency’s reasoning in adopting the 

rule. See, e.g., 5 U.S.C. § 706 (“the court shall review the whole record or those parts of it cited 

by a party”). As it stands, Defendants had no opportunity to set forth the relevant record or to 
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present arguments regarding an APA claim or the appropriate remedy, if any, under the APA, 

and the Court therefore never had before it the necessary evidence or arguments to adjudicate 

such a claim. Cf. Peterson, 806 F.3d at 340 (claim for relief not specifically pled in the complaint 

only proper if all the elements of the claim were “fully established before the district court” 

(quoting Engel, 732 F.2d at 1242)). 

Accordingly, Plaintiff’s improper Notice setting forth his last-minute request for APA 

remedies should be stricken. Peterson, 806 F.3d at 341 (plaintiffs waived requested relief by 

failing to raise the issue until after judgment) (citing Alexander v. Riga, 208 F.3d 419, 434 (3d 

Cir. 2000); Imperial v. Suburban Hosp. Ass’n, 37 F.3d 1026, 1031 (4th Cir. 1994)); Int’l 

Harvester Credit Corp. v. E. Coast Truck, 547 F.2d 888, 891 (5th Cir. 1977) (“One of the 

exceptions [to Rule 54(c)] exists where the failure to demand the relief granted prejudiced the 

opposing party.”). 

Nor does Plaintiff’s proffered “good reason” justify his failure to timely raise an APA 

claim. Plaintiff’s Notice acknowledges the final rule including 42 C.F.R. § 59.10(b) was 

published in October 2021 – almost a year before Plaintiff filed his summary judgment briefs. 

Plaintiff’s Notice at 7 (citing 86 Fed. Reg. 56,144, 56,166 (Oct. 7, 2021)); see also Defendants’ 

Notice of Supplemental Authority, ECF No. 44 (advising the final rule was published on October 

7, 2021, will take effect on November 8, 2021, and “includes a section on confidentiality, 42 

C.F.R. § 59.10.”). And yet Plaintiff never sought leave to amend his complaint to allege an APA 

claim. Cf. Plaintiff’s Notice at 7. Nor did Plaintiff raise an APA claim in his summary judgment 

briefing or otherwise put the validity of the rule at issue, despite his undeniable awareness of the 

rule. See, e.g., Consolidated Br. in Supp. of Defs.’ Cross Mot. for Summ. J. & Resp. to Pl.’s Mot. 

for Summ. J. at 3, 7, 19, 21, ECF No. 53; Defs.’ Reply in Supp. of Mot. for Summ. J. at 13, 19, 
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ECF No. 62. Instead, Plaintiff’s only mention of the APA was to expressly disavow any such 

claim for relief. Plaintiff’s MSJ at 3; Consolidated Br. in Resp. to Defs.’ Cross Mot. for Summ. J. 

& Reply Br. in Supp. of Pl.’s Mot. for Summ. J. at 1-2 n.1, ECF No. 61 (“Mr. Deanda is not 

‘challenging’ a ‘regulation.’”). Plaintiff cannot have it both ways, disavowing an APA claim 

when it suits him during summary judgment briefing only to reverse course and spring such a 

claim on Defendants in the context of seeking an APA remedy after the Court has issued a 

decision granting his summary judgment motion. His untimely arguments raised for the first time 

in his Notice of Plaintiff’s Proposed Judgment should be deemed waived and stricken from the 

record as improperly submitted. 

CONCLUSION 

Accordingly, the Court should strike as improper the Plaintiff’s Notice and proposed 

judgment to the extent they propose relief under the APA.  

 

Dated:  December 20, 2022    Respectfully submitted, 

 
     BRIAN M. BOYNTON 
     Principal Deputy Assistant Attorney General  
 
     MICHELLE BENNETT 
     Assistant Branch Director  
 
      /s/ Amber Richer                                      _ 

AMBER RICHER (CA Bar No. 253918) 
      Trial Attorney 
      U.S. Department of Justice 

Civil Division, Federal Programs Branch 
1100 L Street NW 
Washington, D.C. 20530 
Tel: (202) 514-3489 
Email: amber.richer@usdoj.gov 
 
Attorneys for Defendants 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

AMARILLO DIVISION 

ALEXANDER R. DEANDA, 

Plaintiff, 

v. 

XAVIER BECERRA, in his official capacity as 
Secretary of Health and Human Services; 
JESSICA SWAFFORD MARCELLA, in her official 
capacity as Deputy Assistant Secretary for 
Population Affairs; UNITED STATES OF
AMERICA, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 2:20-cv-92-Z 

[PROPOSED] ORDER 

Upon consideration of Defendants’ Opposed Motion to Strike Plaintiff’s Notice of 

Proposed Final Judgment, ECF No. 66, the Court now ORDERS that the Notice of 

Plaintiff’s Proposed Final Judgment, ECF No. 65, as well as portions of Plaintiff’s Proposed 

Final Judgment, ECF No. 65-1 ¶¶ 3, 5, to the extent they propose remedies under the APA, 

are hereby STRICKEN.  

Date: __________________  __________________________________________  

HON. MATTHEW J. KACSMARYK 
United States District Judge
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CERTIFICATE OF SERVICE 

I hereby certify that on December 20, 2022, I electronically transmitted the foregoing to 

the parties and the clerk of court for the U.S. District Court, Northern District of Texas, using the 

electronic case filing system of the court. 

/s/ Amber Richer                                      _ 
AMBER RICHER (CA Bar No. 253918) 

      Trial Attorney 
      U.S. Department of Justice 

Civil Division, Federal Programs Branch 
1100 L Street NW 
Washington, D.C. 20530 
Tel: (202) 514-3489 
Email: amber.richer@usdoj.gov 
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