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JURISDICTIONAL STATEMENT 

 

 The Court has jurisdiction over this appeal under 28 U.S.C. § 1291 because it 

is from the district court’s order granting Defendants’ motions to dismiss, entered 

August 18, 2022. (Addendum to Opening Brief, (“Add.”) at 1-36.) Plaintiffs timely 

filed their Notice of Appeal on September 15, 2022. (Appendix 338.) The district 

court had original jurisdiction of Plaintiffs’ claims under 28 U.S.C. §1331 because 

Plaintiffs’ Complaint asserted claims under the First and Fourteenth Amendments to 

the United States Constitution, Title VII of the Civil Rights Act, and 42 U.S.C. 

§1985. 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

 

 The issues presented for review are: 

 

 (1) Whether the district court erred in dismissing Plaintiffs’ Free Exercise 

claims against State Defendants on the basis that a vaccine requirement prohibiting 

religious exemptions while permitting nonreligious medical exemptions is neutral 

and generally applicable. 

 (2) Whether the district court erred in dismissing Plaintiffs’ Free Exercise 

claims against State Defendants on the basis that they were subject to and survived 

rational basis review despite the State’s treating similarly situated religious 

exemptions less favorably than the State’s preferred nonreligious, medical 

exemptions. 
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 (3) Whether the district court erred in dismissing Plaintiffs’ Equal 

Protection claims against State Defendants solely for failure of Plaintiffs’ Free 

Exercise claims and without independently determining the sufficiency of Plaintiffs’ 

Equal Protection claims. 

 (4) Whether the district court erred in finding that compliance with Title 

VII’s requirements is an undue hardship on Provider Defendants because such 

compliance is inconsistent with state law. 

 (5) Whether the district court erred in dismissing Plaintiffs’ Title VII 

claims on the basis that Title VII’s requirements for religious protection do not 

preempt contrary state laws. 

(6) Whether the district court erred in adjudicating Provider Defendants’ 

affirmative defenses on the basis of facts directly contradicted to the well-pleaded 

allegations of Plaintiffs’ Complaint.  

STATEMENT OF THE CASE 

 

I. FACTUAL BACKGROUND AND THE WELL-PLEAD 

ALLEGATIONS OF PLAINTIFFS’ COMPLAINT. 

 

 A. The Governor’s Vaccine Mandate. 

 

On August 12, 2021, Governor Mills announced that Maine required health 

care workers to accept or receive one of the three, then-available COVID-19 

vaccines in order to remain employed in the healthcare profession. (App. 296, First 

Amended V. Compl. (“FAVC”) ¶31.)  The Governor’s Vaccine Mandate defines 
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health care workers as “any individual employed by a hospital, multi-level health 

care facility, home health agency, nursing facility, residential care facility, and 

intermediate care facility for individuals with intellectual disabilities that is licensed 

by the State of Maine” as well as “those employed by emergency medical service 

organizations or dental practices.” (App. 296, FAVC ¶32.) The Governor’s Vaccine 

Mandate also provides that “[t]he organizations to which this requirement applies 

must ensure that each employee is vaccinated, with this requirement being enforced 

as a condition of the facilities’ licensure.” (Id., ¶33.) Thus, the Governor threatened 

to revoke the licenses of all health care employers who fail to mandate that all 

employees receive the COVID-19 vaccine. (Id., ¶34.) 

In addition to the Governor’s mandate, Plaintiffs and all health care workers 

in Maine were also stripped of their pre-existing rights to request a religious 

exemption and accommodation from the Vaccine Mandate. (Id., ¶35.) Effective on 

September 1, 2021, Dr. Shah and the Maine Center for Disease Control and 

Prevention (“MCDC”) amended 10-144 C.M.R. Ch. 264 to eliminate the ability of 

health care workers in Maine to request and obtain a religious exemption and 

accommodation from the Vaccine Mandate. (Id., ¶36.) The only exemptions Maine 

now lists as available to health care workers are those outlined in 22 M.R.S. § 802.4-

B, which purports to exempt only those individuals for whom an immunization is 

medically inadvisable and who provide a written statement from a doctor 
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documenting the need for an exemption. (Id., ¶47.) Under the prior version of the 

rule, 10-144 C.M.R. Ch. 264, §3-B a health care worker could be exempt from 

mandatory immunizations if the “employee states in writing an opposition to 

immunization because of a sincerely held religious belief.” (Id., ¶38.) In fact, as 

acknowledged by MCDC, Maine removed the religious exemption to mandatory 

immunizations effective September 1, 2021. (Id., ¶39 (“The health care 

immunization law has removed the allowance for philosophical and religious 

exemptions and has included influenza as a required immunization.”).) 

B. Plaintiffs’ Well-Plead Allegations Concerning Their Sincerely Held 

Religious Beliefs. 

 

Plaintiffs have sincerely held religious beliefs that preclude them from 

accepting or receiving any of the three available COVID-19 vaccines because of 

their connection to cell lines of aborted fetuses, whether in the vaccines’ origination, 

production, development, testing, or other inputs. (App. 298, FAVC ¶40.) A 

fundamental component of Plaintiffs’ sincerely held religious beliefs is that all life 

is sacred, from the moment of conception to natural death, and that abortion is the 

murder of an innocent life and grave sin against God. (Id., ¶41.) Plaintiffs’ sincerely 

held religious beliefs are rooted in Scripture’s teachings that “[a]ll Scripture is given 

by inspiration of God, and is profitable for doctrine, for reproof, for correction, [and] 

for instruction in righteousness.” (Id., ¶42. (quoting 2 Timothy 3:16 (KJV).) Because 

of that sincerely held religious belief, Plaintiffs must conform their lives, including 
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their decisions relating to medical care, to the commands and teaching of Scripture. 

(Id., ¶43.) 

Plaintiffs have sincerely held religious beliefs that God forms children in the 

womb and knows them prior to their birth, and that life is sacred from the moment 

of conception. (Id., ¶44 (quoting, inter alia, Psalm 139:13–14 (ESV); Psalm 139:16 

(ESV); Isaiah 44:2 (KJV).) Plaintiffs also have sincerely held religious beliefs that 

every child’s life is sacred because every child made in the image of God. (Id., ¶45 

(quoting Genesis 1:26–27 (KJV).) Plaintiffs also have sincerely held religious 

beliefs that because life is sacred from the moment of conception, the killing of that 

innocent life is the murder of an innocent human in violation of Scripture. (Id., ¶46 

(quoting, inter alia, Exodus 20:13 (KJV) (“Though shalt not kill.”); Exodus 21:22–

23 (setting the penalty as death for even the accidental killing of an unborn child); 

Exodus 23:7 (KJV) (“the innocent and righteous slay thou not, for I will not justify 

the wicked”).) 

Plaintiffs also have the sincerely held religious belief that it would be better 

to tie millstones around their necks and be drowned in the sea than bring harm to an 

innocent child. (Id., ¶47 (quoting Matthew 18:6; Luke 17:2).) Plaintiffs have 

sincerely held religious beliefs, rooted in the Scriptures listed above, that anything 

that condones, supports, justifies, or benefits from the taking of innocent human life 

via abortion is sinful, contrary to the Scripture, and must be denounced, condemned, 
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and avoided altogether. (Id., ¶48.) Plaintiffs believe that it is an affront to Scripture’s 

teaching that all life is sacred for them to use a product derived from or connected 

in any way with abortion. (Id., ¶49.) Plaintiffs’ sincerely held religious beliefs 

preclude them from accepting any one of the three currently available COVID-19 

vaccines because of their connection to aborted fetal cell lines. (Id., ¶50.) 

Plaintiffs have sincerely held religious objections to the Johnson & Johnson 

(Janssen Pharmaceuticals) vaccine because it unquestionably used aborted fetal cells 

lines to produce and manufacture the vaccine. (Id., ¶51.)  As reported by the North 

Dakota Department of Health, in its handout literature for those considering one of 

the COVID-19 vaccines, “[t]he non-replicating viral vector vaccine produced by 

Johnson & Johnson did require the use of fetal cell cultures, specifically PER.C6, 

in order to produce and manufacture the vaccine.” (Id., ¶52 (bold emphasis 

original).) The Louisiana Department of Health likewise confirms that the Johnson 

& Johnson COVID-19 vaccine, which used the PER.C6 fetal cell line, “is a retinal 

cell line that was isolated from a terminated fetus in 1985.” (Id., ¶53 (emphasis 

added).) Scientists at the American Association for the Advancement of Science 

have likewise published research showing that the Johnson & Johnson vaccine used 

aborted fetal cell lines in the development and production phases of the vaccine. (Id., 

¶54.) 
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Plaintiffs have sincerely held religious objections to the Moderna and 

Pfizer/BioNTech COVID-19 vaccines because both of these vaccines, too, have their 

origins in research using aborted fetal cell lines. (Id., ¶55.) In fact, “[e]arly in the 

development of mRNA vaccine technology, fetal cells were used for ‘proof of 

concept’ (to demonstrate how a cell could take up mRNA and produce the 

SARS-CoV-2 spike protein) or to characterize the SARS-CoV-2 spike protein.” 

(Id., ¶56.) The Louisiana Department of Health’s publications again confirm that 

aborted fetal cells lines were used in the “proof of concept” phase of the development 

of their COVID-19 mRNA vaccines. (Id., ¶57.) 

Because all three of the currently available COVID-19 vaccines are developed 

and produced from, tested with, researched on, or otherwise connected with the 

aborted fetal cell lines HEK-293 and PER.C6, Plaintiffs’ sincerely held religious 

beliefs compel them to abstain from obtaining or injecting any of these products into 

their body, regardless of the perceived benefit or rationale. 

Plaintiffs have sincerely held religious beliefs that their bodies are temples of 

the Holy Spirit, and that to inject medical products that have any connection 

whatsoever to aborted fetal cell lines would be defiling the temple of the Holy Spirit. 

(Id., ¶59 (quoting 1 Corinthians 6:15-20 (KJV).) Plaintiffs also have sincerely held 

religious beliefs that they shall receive all answers to their questions through prayer 

and supplication, including for decisions governing their medical health. (Id., ¶63.) 
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Through much prayer and reflection, Plaintiffs have sought wisdom, understanding, 

and guidance concerning the COVID-19 vaccines, and Plaintiffs have been 

convicted by the Holy Spirit in their beliefs that accepting any of the three currently 

available vaccines is against the teachings of Scripture and would be a sin. (Id., ¶64.) 

C. Plaintiffs’ Well-Plead Allegations Concerning Willingness to 

Comply With Alternative Safety Measures. 

 

Plaintiffs offered, and alleged that they were ready, willing, and able to 

comply with all reasonable health and safety requirements to facilitate their religious 

exemption and accommodation from the Vaccine Mandate. (App. 304, FAVC ¶65.) 

Plaintiffs informed their respective employers that they were willing to wear facial 

coverings, submit to reasonable testing and reporting requirements, monitor 

symptoms, and otherwise comply with reasonable conditions that were good enough 

to permit them to do their jobs for the 18 months preceding the mandate. (Id., ¶66.) 

In fact, in the months preceding the Vaccine Mandate and their termination, the State 

said Plaintiffs were heroes because of their willingness to abide by the same 

conditions and requirements that Plaintiffs offered as bases to permit their 

reasonable accommodations. (Id., ¶67.)  Defendant Shah and the MCDC continue to 

say that facial coverings are one of the most effective ways to prevent COVID-19. 

(Id., ¶68.) In its Face Covering FAQs page, the MCDC states: 

How does wearing a face covering prevent the spread of COVID-19? 
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COVID-19 is an airborne virus that most commonly spreads between 

people who are in close contact with one another. It spreads through 

respiratory droplets or small particles, such as those in aerosols, 

produced when an infected person coughs, sneezes, sings, talks, or 

breathes. Because it helps contain respiratory droplets, wearing a face 

covering has been proven to be one of the most significant, effective, 

and easiest ways to reduce the spread of COVID-19. 

 

(Id. (emphasis added).) 

Additionally, the MCDC still recommends that vaccinated individuals wear a 

mask in public settings. (Id., ¶69.) And the reason for this is simple,  

A preliminary study has shown that in the case of a breakthrough 

infection, the Delta variant is able to grow in the noses of vaccinated 

people to the same degree as if they were not vaccinated at all. The 

virus that grows is just as infectious as that in unvaccinated people, 

meaning vaccinated people can transmit the virus and infect others. 
 

(Id. (emphasis added).) 

Masking and testing protocols remained sufficient to prevent the spread of 

COVID-19 among healthcare workers, and represented a reasonable alternative to 

vaccination as an accommodation of Plaintiffs’ sincerely held religious beliefs. (Id., 

¶70.) 

D. Defendants’ Contentions That Federal Law Does Not Apply With 

Respect To Their COVID-19 Vaccination Policies. 

 

Consistent with her sincerely held religious beliefs, Jane Doe 1 submitted to 

her employer, Defendant MaineHealth, a request for a religious exemption from the 

Governor’s Vaccine Mandate. (App. 305, FAVC ¶72.) On August 17, 2021, 
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MaineHealth denied Plaintiff Lowe’s request for a religious exemption and 

accommodation. (Id., ¶73.) In its response, MaineHealth stated: 

Please be advised that due to the addition of the COVID-19 vaccine to 

Maine’s Healthcare Worker Immunization law announced by the 

governor in a press conference on 8/12/21, we are no longer able to 

consider religious exemptions for those who work in the state of 

Maine. This also includes those of you who submitting [sic] 

influenza exemptions as well. . . . 

 

You submitted a religious exemption, your request is unable to be 

evaluated due to a change in the law. Your options are to receive 

vaccination or provide documentation for a medical exemption to meet 

current requirements for continued employment. 

 

(Id., ¶74.) 

 

On August 20, 2021, after receiving her first denial from MaineHealth, 

Plaintiff Lowe responded to MaineHealth, stating: 

My request for an exemption was made under federal law, including 

Title VII of the Civil Rights [Act] of 1964. The Constitution provides 

that federal law is supreme over state law, and Maine cannot abolish 

the protections of federal law. You may be interested in this press 

release from Liberty Counsel, and the demand letter they have sent to 

Governor Mills on this issue (which is linked in the press release): 

https://lc.org/newsroom/details/081821-maine-governor-must-honor-

religious-exemptions-for-shot-mandate. Regardless of what the 

Governor chooses to do, Franklin Memorial has a legal obligation under 

federal law to consider and grant my proper request for a religious 

exemption. Please let me know promptly if you will do so. 

 

(Id., ¶75.) That same day, MaineHealth responded to Plaintiff Lowe stating that 

federal law does not supersede state law or the Governor’s Vaccine Mandate and 

that MaineHealth would not be following federal law on the issue. (Id., 76.) 
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Specifically, MaineHealth stated: 

Although I cannot give legal guidance to employees, I can share 

MaineHealth’s view that federal law does not supersede state law 

in this instance. The EEOC is clear in its guidance that employers need 

only provide religious accommodations when doing so does not impose 

an undue hardship on operations. Requiring MaineHealth to violate 

state law by granting unrecognized exemptions would impose such a 

hardship. As such, we are not able to grant a request for a religious 

exemption from the state mandated vaccine. 

 

(Id., ¶77 (emphasis added).) Plaintiff Lowe was terminated from her employment 

for refusing to accept a vaccine that violates her sincerely held religious beliefs. 

Plaintiff Chalmers submitted to her employer, Genesis Healthcare, a request 

for a religious exemption and accommodation from the Governor’s Vaccine 

Mandate. (Id., ¶78.) After reviewing Plaintiff Chalmers’ submission, which 

articulated her sincerely held religious beliefs, Genesis Healthcare sent her a cursory 

response stating that her religious beliefs did not qualify for an exemption from the 

vaccine mandate. (Id.) Plaintiff Chalmers was given until August 23 to become 

vaccinated, and when her request for a religious objection and accommodation was 

denied, Plaintiff Chalmers was terminated from her employment. (Id.)  

Plaintiff Barbalias submitted a request to her employer, Defendant Northern 

Light Health Foundation, seeking an exemption and accommodation from the 

Governor’s Vaccine Mandate. (Id., ¶80.) Northern Light responded to Plaintiff 

Barbalias, denying her request and stating that the Governor’s Vaccine Mandate 

does not permit exemptions or accommodations for sincerely held religious beliefs. 
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(Id.) Specifically, Northern Light informed Plaintiff Barbalias that her request for a 

religious exemption could not be granted because Maine law and the Governor do 

not permit “non-medical exemptions,” and stated, “the only exemptions that may be 

made to this requirement are medical exemptions supported by a licensed physician, 

nurse practitioner, or physician assistant.” (Id., ¶81.)  Northern Light therefore 

ignored federal law on the basis that the Governor has removed any exemptions for 

sincerely held religious beliefs. (Id., ¶82.) 

On August 19, 2021, Plaintiff Giroux submitted a request to her employer, 

Defendant MaineGeneral Health, stating that she has sincerely held religious 

objections to the COVID-19 vaccines and requesting an exemption and 

accommodation from the Governor’s Vaccine Mandate. MaineGeneral told Jane 

Doe 5 that no religious exemptions were permitted under the Governor’s mandate 

and that her request for a religious exemption and accommodation was denied. (Id., 

¶83.) Specifically, MaineGeneral stated: 

MaineGeneral Health must comply with Governor’s Mill’s [sic] 

COVID-19 vaccination mandate for all health care employees. All 

MaineGeneral employees will have to be vaccinated against COVID-19 

by Oct. 1 unless they have a medical exemption. The mandate also 

states that only medical exemptions are allowed, no religious 

exemptions are allowed. 

 

(Id., ¶84 (emphasis added).) Thus, MaineGeneral has made it abundantly clear to its 

employees that religious exemptions are not available because of the Governor’s 

Mandate. But, if its initial denials left any room for doubt, its follow-up response to 
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Plaintiff Giroux put all doubt to rest: “Allowing for a religious exemption would be 

a violation of the state mandate issued by Governor Mills. So, unfortunately, it is not 

an option for us.” (Id., ¶85.) 

The responses from Defendants MaineHealth, Genesis Healthcare, Northern 

Light Health Foundation, and MaineGeneral Health have been virtually identical for 

all other Plaintiffs as well, indicating that the various Defendants are not permitted 

by the Governor’s Vaccine Mandate to allow for (or even consider) an exemption 

and accommodation for sincerely held religious beliefs. 

E. Plaintiffs’ Well-Plead Allegations Concerning Defendants’ 

Preferential Treatment of Nonreligious, Medical Exemptions. 

 

Defendants’ responses to Plaintiffs’ requests for exemption and 

accommodation for their sincerely held religious beliefs confirm that Maine is 

willing to grant other, nonreligious exemptions from the Governor’s Vaccine 

Mandate but has relegated religious exemptions to constitutional orphan status. 

(App. 309, FAVC ¶87.) In its response to Plaintiff Lowe, Defendant MaineHealth 

indicated it is perfectly willing to accept and grant medical exemptions but will not 

allow religious exemptions. (Id., ¶88). Specifically, MaineHealth stated to Plaintiff 

Lowe: “You submitted a religious exemption, your request is unable to be evaluated 

due to a change in the law. Your options are to receive vaccination of provide 

documentation for a medical exemption to meet current requirements for continued 

employment.” (Id., ¶88.) To add clarity to Plaintiff Lowe’s disfavored status, 
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MaineHealth stated: “If you seek an accommodation other than a religious 

exemption from state mandated vaccine, please let us know” (Id., ¶90.) 

Defendant Northern Light gave a similar response to Plaintiff Barbalias, 

indicating that only medical exemptions would be considered or approved. (Id., ¶91.) 

Specifically, Northern Light stated that “the only exemptions that may be made to 

this requirement are medical exemptions” and that all Northern Light employees 

must comply with the Governor’s Vaccine Mandate “except in the case of an 

approved medical exemption.” (Id., ¶91.) 

Defendant MaineGeneral issued a similar response to Plaintiff Giroux, stating 

that all healthcare workers must comply with the Governor’s Vaccine Mandate 

“unless they have a medical exemption,” and that the Governor’s “mandate states 

that only medical exemptions are allowed, no religious exemptions are allowed.” 

(Id., ¶92.) 

The Governor, through her Vaccine Mandate, has created a two-tiered system 

of exemptions, and placed religious beliefs and those who hold them in a class less 

favorable than other exemptions that Defendants are perfectly willing to accept. 

Under the Governor’s scheme of creating a disfavored class of religious exemptions, 

Defendants are not even willing to consider religious exemptions, much less grant 

them to those who have sincerely held religious objections to the COVID-19 

vaccines. 
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II. PROCEDURAL HISTORY. 

 

Plaintiffs commenced this instant action on August 25, 2021 with the filing of 

a Verified Complaint (dkt. 1) and a Motion for Temporary Restraining Order and 

Preliminary Injunction (dkt. 3). On August 26, the district court held a hearing on 

Plaintiffs’ Motion for Temporary Restraining Order and issued an order denying 

Plaintiffs’ motion the same day. (Dkt. 11.) The district court initially scheduled a 

hearing on Plaintiffs’ Motion for Preliminary Injunction for September 10, 2021, but 

granted Defendants’ request, over Plaintiffs’ objection, to continue that hearing to 

September 20. (See dkt. 44.) The court held a hearing on Plaintiffs’ Motion for 

Preliminary Injunction on September 20, took the matter under advisement, and 

informed the parties that a decision would issue expeditiously. Twenty-three days 

later, and two days before Plaintiffs’ deadline to become vaccinated, the district 

court issued its decision denying Plaintiffs’ Motion for Preliminary Injunction. (Dkt. 

65.)  

Plaintiffs noticed their appeal to this Court within an hour of the district 

court’s decision. (Dkt. 66.) Immediately upon noticing their appeal to this Court, 

Plaintiffs moved for an injunction pending appeal in the district court (dkt. 67), 

which the district court denied on October 13, 2021. (Dkt. 68.) Plaintiffs promptly 

moved for an emergency injunction pending appeal under Fed. R. App. P. 8 in this 

Court on October 14, 2021. This Court denied the injunction pending appeal without 
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comment the next day, October 15, 2021. See Does 1-6 v. Mills, No. 21-1826, 2021 

WL 4845812 (1st Cir. Oct. 15, 2021). 

Immediately after this Court’s denial of Plaintiffs’ motion for injunction 

pending appeal on October 15, 2021, Plaintiffs filed an emergency application for 

injunctive relief to the United States Supreme Court. On October 19, 2021, Justice 

Breyer denied Plaintiffs’ emergency application for injunctive relief without 

prejudice to Plaintiffs filing a new application if this Court issued an adverse 

decision on Plaintiffs’ preliminary injunction appeal or did not issue a decision on 

the merits of the preliminary injunction appeal by October 29. Does 1-3 v. Mills, No. 

21A82 (U.S. Oct. 19, 2021). 

That same day, October 19, 2021, this Court issued its decision in Plaintiffs’ 

preliminary injunction appeal affirming the district court’s denial of preliminary 

injunction. (Add. at 1-35; Does 1-6 v. Mills, 16 F.4th 20 (1st Cir. 2021). In 

accordance with the Supreme Court’s October 19 Order, Plaintiffs again sought 

emergency injunctive relief against the Governor’s Vaccine Mandate in the Supreme 

Court on October 21, 2021. That application was referred by Justice Breyer to the 

full Court, which denied the application on October 29, 2021, with three Justices 

dissenting from the denial of injunctive relief. See Does 1-3 v. Mills, 142 S. Ct. 17 

(2021). 
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On October 27, 2022, news media intervenors challenged Plaintiffs’ 

previously granted pseudonymity (dkt. 105) – to which no party had objected – amd 

on February 14, Defendants filed motions to dismiss Plaintiffs’ claims. (Dkts. 107, 

108, 109). On May 31, the district court granted the intervenors’ motion and ordered 

Plaintiffs to file an amended complaint disclosing their identities by July 11. (Dkt. 

131.) Plaintiffs again noticed their appeal to this Court on June 1, 2022 (dkt. 132) 

and sought an emergency stay preventing the disclosure of their identities. On June 

24, the district court held a hearing on Defendants’ motions to dismiss. (Dkt. 146.) 

On July 7, 2022, four days before Plaintiffs were required to reveal their 

identities in an amended complaint, this Court denied Plaintiffs’ requested stay of 

the pseudonymity order, Does 1-3 v. Mills, 39 F.4th 20 (1st Cir. 2022), effectively 

foreclosing any relief that could be obtained through full briefing and argument. 

Plaintiffs voluntarily dismissed their appeal and filed their First Amended Verified 

Complaint on July 11, 2022. (App. 285.) On August 18, 2022, the district court 

entered an order dismissing Plaintiffs’ amended complaint. (Add. 1-35.) Plaintiffs 

timely noticed their appeal to this Court on September 15, 2022. (App. 338.) 

SUMMARY OF THE ARGUMENT 

 

 Plaintiffs’ well-plead allegations clearly and sufficiently crossed the minimal 

pleading threshold required under Rule 8. Plaintiffs sufficiently plead that the 

vaccine mandate and its removal of religious protections was neither neutral nor 
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generally applicable, had a coercive effect on their religious beliefs, and that it was 

not justified by a compelling interest. Plaintiffs also alleged that the Provider 

Defendants ignored their clear obligations under Title VII. The district court erred 

in adjudicating an affirmative defense on a question of fact that was directly contrary 

to the allegations of Plaintiffs’ Complaint. In making such factual determinations at 

the motion to dismiss stage, the district court clearly transgressed the line and should 

be reversed. 

STANDARD OF REVIEW 

 

 This Court reviews appeals from a district court’s dismissal of a complaint de 

novo. Squeri v. Mount Ida Coll., 954 F.3d 56, 65 (1st Cir. 2020) (“We review the 

grant of a motion to dismiss de novo.”). “In this process, [the Court] must accept as 

true all well-pleaded facts set out in the complaint and indulge all reasonable 

inferences in favor of the pleader.” S.E.C. v. Tambone, 597 F.3d 436, 442 (1st Cir. 

2010). 

ARGUMENT 

 

“Under Federal Rule of Civil Procedure 8(a)(2), a pleading must contain a 

‘short and plain statement of the claim showing the pleader is entitled to relief.’” 

Ashcroft v. Iqbal, 556 U.S. 662, 677-78 (2009) (quoting Fed. R. Civ. P. 8(a)(2)). 

“[A] complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed 

factual allegations,” but a plaintiff must meet his “obligation to show the grounds of 
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his entitlement to relief.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). 

Plaintiffs’ Complaint was merely required to plead “enough facts to state a claim to 

relief that is plausible on its face” and to “nudge[] [plaintiffs’] claims across the line 

from conceivable to plausible.” Id. at 570; see also Ashcroft, 556 U.S. at 679 (“[A] 

complaint that states a plausible claim to relief survives a motion to dismiss”). A 

motion to dismiss under Rule 12(b)(6) tests the sufficiency of a complaint; 

importantly, it does not resolve contests surrounding the facts, the merits of a claim, 

or the applicability of defenses. See 5A Charles A. Wright & Arthur R. Miller, 

Federal Practice and Procedure § 1356 (1990). The pleading standard “simply 

call[s] for enough fact to raise a reasonable expectation that discovery will reveal 

evidence of [unlawful actions].” Bell Atl., 550 U.S. at 556.  

A district court cannot dismiss a complaint under Rule 12(b)(6) unless after 

accepting all well-pleaded allegations in the plaintiff’s complaint as true and 

drawing all reasonable factual inferences from those facts in the plaintiff's favor, 

“the pleading shows no set of facts which could entitle plaintiff to relief.” Gooley v. 

Mobile Oil Corp., 851 F.2d 513, 514 (1st Cir. 1988). Contrary to the district court’s 

conclusions, Defendants did not overcome their extraordinarily high burden to 

prevail on their motions to dismiss. It is axiomatic that motions to dismiss under 

Rule 12(b)(6) are highly disfavored, and “the demands on the pleader are minimal.” 

Id. Indeed, it is “the generally accepted rule concerning motions to dismiss for failure 
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to state a claim [is] that they should be viewed with disfavor and rarely granted.” 

Padro v. Dep’t of Navy, 759 F. Supp. 958, 960 (D.P.R. 1991). 

Dismissal is highly disfavored “even if the face of the pleadings indicate that 

recovery is very remote.” United States v. City of Redwood City, 640 F.2d 963, 966 

(9th Cir. 1981). “And, of course, a well-pleaded complaint may proceed even if it 

strikes a savvy judge that actual proof of those facts is improbable, and that a 

recovery is very remote and unlikely.” Bell Atl., 550 U.S. at 556 (cleaned up). 

Plaintiffs’ well-plead allegations unquestionably cross the minimum threshold, and 

the district court erred in granting Defendants’ motions to dismiss. 

I. PLAINTIFFS’ WELL-PLEAD COMPLAINT PLAUSIBLY ALLEGES 

A VIOLATION OF THE FREE EXERCISE CLAUSE AGAINST 

STATE DEFENDANTS. 

 

A. Plaintiffs Plainly Alleged That The Vaccine Mandate Had A 

Coercive Effect On Their Religious Exercise. 

 

  As an initial matter, the Free Exercise Clause prohibits State Defendants from 

“imposing special disabilities on the basis of religious views or religious status.” 

Perrier-Bilbo v. United States, 954 F.3d 413, 429 (1st Cir. 2020). To plead a 

violation of the Free Exercise Clause, Plaintiffs need only allege that “government 

action has a coercive effect on [their] religious practice.” Parker v. Hurley, 514 F.3d 

87, 103 (1st Cir. 2008) (quoting Sch. Dist. of Abington Tp. v. Schempp, 374 U.S. 

203, 223 (1963)). See also Perrier-Bilbo, 954 F.3d at 429 (same). Here, Plaintiffs’ 
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plainly alleged that the Vaccine Mandate has a coercive effect on their religious 

exercise. (App. 297, 308-312, FAVC ¶¶ 36–39, 84, 90, 93, 97, 99, 100.) 

B. Plaintiffs Sufficiently And Plausibly Alleged That The Vaccine 

Mandate Was Neither Neutral Nor Generally Applicable. 

 

“A court deciding a motion to dismiss must not make any judgment about the 

probability of the plaintiff’s success.” Aktieselskabet AF 21. Nov. 2001 v. Fame 

Jeans, Inc., 525 F.3d 8, 17 (1st Cir. 2008). “In other words, a motion to dismiss does 

not measure the complaint’s probability of success, but rather its legal adequacy.” 

Washtenaw Cnty. Emp. Retirement Sys. v. Avid Tech., Inc., 28 F. Supp. 3d 93, (D. 

Mass. 2014). Plaintiffs’ free exercise claims easily satisfy the requirement of legal 

sufficiency, even if the district court incorrectly concluded the probability of success 

is remote. Plaintiffs plainly alleged that the challenged mandate is neither neutral 

nor generally applicable and that it is not justified by a compelling government 

interest or served by the least restrictive means. Church of the Lukumi Babalu Aye, 

Inc. v. City of Hialeah, 508 U.S. 520, 531 (1993). Plaintiffs easily satisfied their 

pleading requirements. 

1. Plaintiffs Sufficiently and Plausibly Alleged that the Vaccine 

Mandate is Not Neutral or Generally Applicable because it 

Treats Comparable Secular Activity More Favorably than 

Religious Exercise. 

 

 The district court’s sole rationale for finding the Vaccine Mandate neutral was 

the fact that the removal of religious exemptions was adopted before the mandate 
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issued. (Add. 26.) In essence, the district court found that Plaintiffs could not state a 

claim because the religious gerrymander “pre-dated the adoption of the COVID-19 

vaccine requirement.” (Add. 26.) This contention is both directly contradicted by the 

allegations of Plaintiffs’ Complaint and irrelevant as a matter of law. As a matter of 

law, despite the district court’s contrary contentions and regardless of the timing of 

its adoption, Plaintiffs suffered from the removal of religious exemptions because 

the Vaccine Mandate was implemented in the first place. The two are inextricably 

intertwined in relation to Plaintiffs’ claims, and the institution of the Vaccine 

Mandate with no religious exemptions crystalized their constitutional injuries. As is 

often observed, “[i]t may not be true that time heals all wounds.” Democratic Nat’l 

Comm. v. FCC, 460 F.2d 913, 916 (D.C. Cir. 1972). 

 The district court’s conclusions are also incorrect as a matter of fact. 

Regardless of when the Maine legislature revised the statute applicable to religious 

exemptions from compulsory vaccination, Defendant Shah directly amended 

regulations applicable to healthcare workers in conjunction with the institution of 

the vaccine mandate and removed the availability of religious exemptions. (See App. 

297, FAVC ¶36.) 

Nevertheless, regardless of how or when the availability of religious 

exemptions applicable to compulsory COVID-19 vaccination terminated, the 

treatment of religious exemptions to comparable nonreligious, medical exemptions 
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violates the First Amendment. “[G]overnment regulations are not neutral and 

generally applicable, and therefore trigger strict scrutiny under the Free Exercise 

Clause, whenever they treat any comparable secular activity more favorably than 

religious exercise.” Tandon v. Newsom, 141 S. Ct. 1294, 1296 (2021) (emphasis 

original). See also Does 1-3 v. Mills, 142 S. Ct. 17, (2021) (Gorsuch, J., dissenting) 

(same). “Government fails to act neutrally when it proceeds in a manner intolerant 

of religious beliefs.” Fulton v. City of Philadelphia, 141 S. Ct. 1868, 1877 (2021). 

 Here, Plaintiffs’ Complaint plainly crossed this threshold pleading 

requirement. Regardless of whether the State removed protections for some 

nonreligious motivations (i.e., philosophical objections), it admittedly did not 

remove all nonreligious motivations from the exemption scheme. (App. 297, FAVC 

¶¶ 37-39.) Thus, the Vaccine Mandate treats religious exemptions less favorably 

than some nonreligious exemptions (i.e., medical exemptions). That is all Plaintiffs 

are required to plead to show a lack of neutrality under the First Amendment. Indeed, 

“[i]t is no answer to say that a State treats some comparable secular businesses 

or activities as poorly as or even less favorably than the religious exercise at 

issue.” Tandon, 142 S. Ct. at 1296 (emphasis added). Under the Supreme Court’s 

clear dictates, “it does not suffice for a State to point out that, as compared to 

[religious activity], some secular [activities] are subject to similarly severe or even 

more severe restrictions.” Roman Catholic Diocese of Brooklyn v. Cuomo, 141 S. 
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Ct. 63, 73 (2020) (Kanavanugh, J., concurring). “Rather, once a State creates a 

favored class of [exemptions], as [Maine] has done in this case, the State must justify 

why [religious exemptions] are excluded from that favored class.” Id.  

 Plaintiffs’ Complaint plainly crosses this threshold by alleging that, as 

compared to the favored nonreligious, medical exemptions, Plaintiffs’ requested 

religious exemptions and accommodations were treated less favorably. The district 

court’s contention that a medical exemption is fundamentally different (Add. 29) is 

irrelevant because the State admittedly treats religious exemptions less favorably 

than some nonreligious exemptions. (App. 297, 308-312, FAVC ¶¶ 37-39; 74; 81; 

87-94.)  

 The district court suggested that treating some nonreligious conduct more 

favorably than religious conduct is irrelevant where the law is purportedly facially 

neutral. (Add. 25.) But, this misses the mark. “Official action that targets religious 

conduct for distinctive treatment cannot be shielded by mere compliance with the 

requirement of facial neutrality. The Free Exercise Clause protects against 

governmental hostility which is masked, as well as overt.” Lukumi, 508 U.S. at 534. 

Treating nonreligious medical exemptions more favorably than religious exemptions 

transgresses the bright line the First Amendment draws, and Plaintiffs’ Complaint 

plainly alleges that the mandate lacks the requisite neutrality. 

 

Case: 22-1710     Document: 00117967914     Page: 36      Date Filed: 01/25/2023      Entry ID: 6545257



25 
 

2. Plaintiffs Sufficiently and Plausibly Alleged that the Vaccine 

Mandate is Not Neutral or Generally Applicable because it 

Prohibits Religious Conduct while Permitting Secular 

Conduct that Undermines Maine’s Asserted Interests in a 

Similar Way. 

 

 The district court erred in finding that Plaintiffs purportedly “bypasse[d] a 

necessary analytical step,” namely whether “religious and secular interests are 

comparable.” (Add. 28.) And, despite stating that religious and nonreligious, 

medical exemptions are dissimilar, the district court admitted – as it must – that “the 

Vaccine Mandate at issue here provides a single objective exemption—a medical 

exemption.” (Add. 30.) The district court then concluded that the single purportedly 

objective exemption did not render the mandate not generally applicable because 

“no case in this circuit and no case of the Supreme Court holds that a single objective 

exemption renders a rule not generally applicable.” (Add. 30 (quoting Does 1-6 v. 

Mills, 16 F.4th at 30).) Respectfully, this assertion is incorrect. As the Supreme 

Court’s Tandon decision makes plain, government regulations lack neutrality 

“whenever they treat any comparable secular activity more favorably than religious 

exercise,” 141 S. Ct. at 1296, and “[i]t is no answer that a State treats some 

comparable secular businesses or other activities as poorly as or even less favorably 

than the religious exercise at issue.” Id.  

The inquiry is whether nonreligious exemptions are recognized (they are) 

while religious exemptions of like kind are excluded (they are). The First 
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Amendment is not and cannot be reduced to a mathematical formula. Whether a 

regulation is neutral or generally applicable does not depend on the number of 

exemptions that a government regulation creates, as if there is a scale of 

unconstitutional actions. Neutrality and general applicability are not a game of 

numbers. Rather, once the government creates an exemption for nonreligious 

activity, it bears the burden of proving why religious exemptions cannot be offered.  

As the Supreme Court has plainly held, “[a] law also lacks general 

applicability if it prohibits religious conduct while permitting secular conduct that 

undermines the government’s asserted interests in a similar way.” Fulton, 141 S. Ct. 

at 1877. The district court’s dismissal was premised solely on the notion that 

nonreligious medical exemptions were not comparable to religious exemptions. 

(Add. 29.) But, this determination ignores the Supreme Court’s teachings on this 

issue. “[W]hether two activities are comparable for purposes of the Free Exercise 

Clause must be judged against the asserted government interest that justifies the 

regulation. . . . Comparability is concerned with risks various activities pose, not 

the reasons why people [undertake them].” Tandon, 141 S. Ct. at 1296 (emphasis 

added). Plaintiffs’ Complaint plainly alleges that an unvaccinated religious objector 

poses risk identical to that of an unvaccinated medically exempt healthcare worker. 

(App. 319, ¶¶ 148-149.) Logic likewise compels that conclusion. “Laws operate on 

individuals; rights belong to individuals. And the relevant question here 
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involves a one-to-one comparison between the individual seeking a religious 

exemption and one benefiting from a secular exemption.” Dr. A. v. Hochul, 142 

S. Ct. 552, 556 (2021) (Gorsuch, J., dissenting) (emphasis added).  

As to a one-on-one comparison between Plaintiffs and the medically exempt, 

they are identical. Both a medically exempt healthcare worker and a religiously 

exempt healthcare worker pose the same purported risk – working in a healthcare 

setting while unvaccinated. Regardless of the reason for the exemption, the 

healthcare worker enters the same facility, interacts with the same patients and staff, 

performs identical functions, and operates identically in all respective ways while 

being unvaccinated. “[A]llowing a healthcare worker to remain unvaccinated 

undermines the State’s asserted public health goals equally whether that worker 

happens to remain unvaccinated for religious reasons or medical ones.” Id. State 

Defendants treat a nonreligious, medically exempt person more favorably (by not 

firing them) than the religious objectors (who have all been fired). Plaintiffs’ 

Complaint plainly alleges that the Vaccine Mandate is not generally applicable. 

(App. 297, 308-312, 315, FAVC. ¶¶ 37-39; 44; 81; 84, 87-94, 120, 121.) As Justice 

Gorsuch recognized, Maine’s “vaccine mandate is not absolute; individualized 

exemptions are available, but only if they invoke certain preferred (nonreligious) 

justifications.” Does 1-3, 142 S. Ct. at 19 (Gorsuch, J., dissenting). 
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 Despite these allegations, the district court still erroneously concluded that a 

single exemption is not enough to remove a government regulation from being 

neutral and generally applicable. (Add. 30.) This is simply incorrect. In Fraternal 

Order of Police Newark Lodge No. 12 v. City of Newark, 170 F.3d 359 (3d Cir. 

1999), the Third Circuit was faced with a virtually identical scenario as the Maine 

Vaccine Mandate presents here: a prohibition on religious exemptions to the relevant 

government policy and the availability of a single, nonreligious medical exemption. 

See id. at 365 & n.6 (noting that the only exception to the Zero Tolerance policy for 

facial hair was for those with medical exceptions). Justice (then-Judge) Alito wrote 

unequivocally for the court that “[b]ecause the Department makes exemptions from 

its [no beards] policy for secular reasons and has not offered any substantial 

justification for refusing to provide similar treatment for officers who are required 

to wear beards for religious reasons, we conclude that the Department’s policy 

violates the First Amendment.” Id. at 360 Thus, contrary to the district court’s 

mathematical formula, a single exception does not remove a law from neutrality and 

general applicability when it is offered for nonreligious reasons but not for religious 

ones.  

 Here, State Defendants contended below, and the district court dismissed 

Plaintiffs’ Complaint on the premise that the availability of medical exemptions, 

while religious exemptions were specifically excluded, does not violate the First 
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Amendment because the two are not comparable. (Add. 30.) Justice Alito squarely 

rejected that contention: 

We also reject the argument that, because the medical exemption is not 

an “individualized exemption,” the Smith /Lukumi rule does not apply. 

While the Supreme Court did speak in terms of “individualized 

exemptions” in Smith and Lukumi, it is clear from those decisions that 

the Court’s concern was the prospect of the government’s deciding that 

secular motivations are more important than religious motivations. If 

anything, this concern is only further implicated when the government 

does not merely create a mechanism for individualized exemptions, but 

instead, actually creates a categorical exemption for individuals with a 

secular objection but not for individuals with a religious objection. 

 

Fraternal Order of Police, 170 F.3d at 365 (cleaned up).  

The same is true here. State Defendants maintained a policy that permitted 

religious exemptions and medical exemptions to mandatory vaccinations. (App. 297, 

FAVC ¶ 38.) Then, State Defendants specifically removed religious exemptions 

while maintaining medical exemptions. (Id., ¶¶ 36-37.) And, that discriminatory 

removal of a religious exemption while maintaining a medical exemption violates 

the First Amendment. 170 F.3d at 365 (“Therefore, we conclude that the 

Department’s decision to provide medical exemptions while refusing religious 

exemptions is sufficiently suggestive of discriminatory intent so as to trigger 

heightened scrutiny under Smith and Lukumi.”). 

 Here, the district court accepted that secular, medical reasons for declining 

vaccination are important enough to overcome the State’s purported interest but that 
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religious reasons for declining vaccination are not. (Add. 30-31.) Such a value 

judgment does not legitimize a discriminatory policy: 

[T]he medical exemption raises concern because it indicates that 

the Department has made a value judgment that secular (i.e., 

medical) motivations for wearing a beard are important enough to 

overcome its general interest in uniformity but that religious 

motivations are not. As discussed above, when the government 

makes a value judgment in favor of secular motivations, but not 

religious motivations, the government’s actions must survive 

heightened scrutiny. 

 

170 F.3d at 366 (emphasis added). Essentially, as here, “[w]e thus conclude that the 

Department’s policy cannot survive any degree of heightened scrutiny and thus 

cannot be sustained.” Id. at 367.  

Justice Alito’s opinion for the court in Fraternal Order of Police hardly 

represent a novel proposition. As the Sixth Circuit explained, “a double standard is 

not a neutral standard.” Ward v. Polite, 667 F.3d 727, 740 (6th Cir. 2012). As many 

courts have recognized, allowing medical exemptions while prohibiting religious 

exemptions is unconstitutional regardless of whether there is only one exemption 

available. See, e.g., Air Force Officer v. Austin, 588 F Supp. 3d 1338, 1355 (M.D. 

Ga. 2022) (holding Air Force’s COVID-19 vaccination requirement that permitted 

a single medical exemption while refusing religious exemptions made the law 

neither neutral nor generally applicable); U.S. Navy SEALS 1-26 v. Biden, 578 F. 

Supp. 3d 822, 838 (N.D. Tex. 2022) (“No matter how small the number of secular 

exemptions by comparison, any favorable treatment—in this case, deployability 
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without medical disqualification—defeats neutrality.”); Litzman v. N.Y. City Police 

Dep’t, No. 12 Civ. 4681(HB), 2013 WL 6049066, at *3 (S.D.N.Y. Nov. 15, 2013) 

(holding that a policy that permits medical exemptions but not religious exemptions 

is neither neutral nor generally applicable and must be subject to strict scrutiny); 

Singh v. McHugh, 185 F. Supp. 3d 201, 225 (D.D.C. 2016) (“In sum, it is difficult 

to see how accommodating plaintiff’s religious exercise would do greater damage 

to the Army’s compelling interests in uniformity, discipline, credibility, unit 

cohesion, and training than the tens of thousands of medical shaving profiles the 

Army has already granted.”); Cunningham v. City of Shreveport, 407 F. Supp. 3d 

595, 607 (W.D. La. 2019) (same).  

State Defendants’ discriminatory retention of medical exemptions while 

excluding religious exemptions must be subjected to, and cannot withstand, strict 

scrutiny. Put simply, “restrictions inexplicably applied to one group and exempted 

from another do little to further [the government’s] goals and do much to burden 

religious freedom.” Maryville Baptist Church, Inc. v. Beshear, 957 F.3d 610, 615 

(6th Cir. 2020). Plaintiffs’ Complaint plainly contained sufficient allegations to 

demonstrate that the Vaccine Mandate is not generally applicable. The district 

court’s contrary conclusion was incorrect. 
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3. The District Court Erred in Accepting Defendants’ Proffered 

and Overgeneralized Interests Rather than Plaintiffs’ Well-

Plead Allegations. 

 

 The district court concluded that the State’s asserted interest in protecting 

public health justified its differential treatment of religious exemptions and 

nonreligious, medical exemptions. (Add. 30 (“A medical exemption to state-

mandated vaccines is fundamentally different and, therefore, not comparable to a 

religious exemption because a medical exemption aligns with the State’s interest in 

protecting public health and, more specifically, medically vulnerable individuals 

from illness and infectious diseases, while non-medical exemptions, including 

religious exemptions, do not.”).) This is plainly erroneous and fundamentally alters 

the relevant analysis on a motion to dismiss. 

 Importantly, the district court erred in finding that Maine’s Vaccine Mandate 

was neutral and generally applicable because the court adopted “an error th[e] 

[Supreme] Court has long warned against—restating the State’s interests on its 

behalf, and doing so at an artificially high level of generality.” Does 1-3, 142 S. Ct. 

at 20 (Gorsuch, J., dissenting). The district court dismissed Plaintiffs’ Complaint on 

the basis that the vaccine mandate’s allowance for a medical exemption did not 

remove the law from neutrality or general applicability because its purpose was 

“solely to protect public health,” and that “the medical exemption is rightly viewed 

as an essential facet of the vaccine’s core purpose in protecting the health of patients 
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and healthcare workers.” (Add. 31.) But, this deals with the issue in impermissible 

abstraction. “At some great height, after all, almost any state action might be said to 

touch on ‘public health and safety’ and measuring a highly particularized and 

individual interest in the exercise of a civil right directly against these rarified values 

inevitably makes the individual interest appear the less significant.” Does 1-3, 142 

S. Ct. at 20 (Gorsuch, J., dissenting) (quoting Yellowbear v. Lampert, 741 F.3d 48, 

57 (10th Cir. 2014)). But that is a lopsided inquiry that the Supreme Court has long 

rejected. Id.  

Simply put, Maine does not dispute that unvaccinated religious objectors and 

unvaccinated medical objectors are equally at risk for contracting COVID–19, 

spreading it to their colleagues, or otherwise enhancing the asserted “risks” 

associated with being unvaccinated. The most Maine can say is that an individual 

medical exemption promotes the medical health of the individual who receives the 

exemption, but that does not answer why it is permissible for Maine to ignore the 

spiritual health of the individual denied a religious exemption. To be sure, promoting 

one individual’s health over another’s is exactly the kind of value judgment Maine 

is not permitted to make. See Fraternal Order of Police, 170 F.3d at 366. Thus 

“[s]lice it how you will, medical exemptions and religious exemptions are on 

comparable footing when it comes to the State’s asserted interests.” Does 1-3, 142 

S. Ct. at 20 (Gorsuch, J., dissenting). The disparate treatment of Plaintiffs’ requested 
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religious exemptions and identically risky nonreligious exemptions run afoul of the 

First Amendment. Plaintiffs’ Complaint adequately stated a claim. 

C. Plaintiffs Sufficiently And Plausibly Alleged That The Vaccine 

Mandate Is Subject To And Cannot Withstand Strict Scrutiny. 

 

Because Plaintiffs have adequately alleged that the Vaccine Mandate is 

neither neutral nor generally applicable, it is subject to strict scrutiny. Fulton, 141 S. 

Ct. at 1876-77. “That standard is not watered down; it really means what it says,” 

Tandon, 141 S. Ct. at 1298. Indeed, it is “the most demanding test known to 

constitutional law,” City of Boerne v. Flores, 521 US. 507, 534 (1997), which is 

rarely passed. See Burson v. Freeman, 504 U.S. 191, 200 (1992) (“[W]e readily 

acknowledge that a law rarely survives such scrutiny . . . .”). Plaintiffs adequately 

alleged that this is not the rare case surviving strict scrutiny, and the district court’s 

contention that it was not even subject to strict scrutiny was plainly in error. 

1. Plaintiffs’ have Sufficiently Alleged that the Vaccine 

Mandate is not Supported by a Compelling Interest. 

 

 Where, as here, First Amendment rights are at issue, “the government must 

shoulder a correspondingly heavier burden and is entitled to considerably less 

deference in its assessment that a predicted harm justifies a particular impingement 

on First Amendment rights.” Janus v. Am. Fed’n of State, Cnty. & Mun. Emps., 

Council 31, 138 S. Ct. 2448, 2472 (2018). Here, Plaintiffs adequately alleged that 

the Vaccine Mandate and its exclusion of religious exemptions implicate Plaintiffs’ 
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First Amendment rights. (App. 314-316, FAVC ¶¶ 111-127). State Defendants, 

therefore, “must do more than simply posit the existence of the disease sought to be 

cured. [They] must demonstrate that the recited harms are real, not merely 

conjectural.” Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 664 (1994). This is so 

because “[d]eference to [the government] cannot limit judicial inquiry when First 

Amendment rights are at stake.” Landmark Commc’ns, Inc. v. Maine, 435 U.S. 829, 

843 (1978). 

 To be sure, efforts to contain the spread of a deadly disease are “compelling 

interests of the highest order.” On Fire Christian Ctr., Inc. v. Fischer, 453 F. Supp. 

3d 901, 910 (W.D. Ky. 2020). But, as Justice Gorsuch recognized, “this interest 

cannot qualify as such forever.” Does 1-3, 142 S. Ct. at 21 (Gorsuch, J., dissenting). 

Moreover, “just because [the government] might have a compelling interest in the 

abstract does not mean that it has one ‘in each marginal percentage point by which’ 

it achieves this abstract interest.” Doster v. Kendall, 54 F.4th 398, 422 (6th Cir. 

2022) (quoting Brown v. Entm’t Merchs. Ass’n, 564 U.S. 786, 803 n.9 (2011)). State 

Defendants’ permitting unvaccinated employees with medical exemptions to 

continue in their same healthcare positions while claiming unvaccinated employees 

with religious exemptions would put the entire healthcare system at risk undermines 

any claim that State Defendants’ interest is compelling. If any unvaccinated 

employees pose a risk to Maine’s healthcare system because they are unvaccinated, 
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then all unvaccinated employees pose the same risk—regardless of the reason that 

any individual remains unvaccinated.  

Put simply, the Vaccine Mandate “cannot be regarded as protecting an interest 

of the highest order . . . when it leaves appreciable damage to that supposedly vital 

interest unprohibited.” Republican Party of Minn. v. White, 536 U.S. 765, 780 (2002) 

(cleaned up). As Plaintiffs’ Complaint plainly alleges (App. 297, 308-312, FAVC 

¶¶ 36–39, 84, 90, 93, 97, 99, 100), State Defendants permit exceptions to the Vaccine 

Mandate, and the Supreme Court has recognized that such exceptions “can raise 

doubts about whether the government is in fact pursuing the interest it invokes, rather 

than disfavoring a particular speaker.” Williams-Yulee v. Florida Bar, 575 U.S. 433, 

448 (2015) (cleaned up). Indeed, “[w]here a regulation already provides an 

exception from the law for a particular group, the government will have a higher 

burden in showing that the law . . . furthers a compelling interest.” McAllen Grave 

Brethren Church v. Salazar, 764 F.3d 465, 472 (5th Cir. 2014). Plaintiffs’ Complaint 

sufficiently alleged that the Vaccine Mandate is not supported by a compelling 

interest. 

 State Defendants are required to show a compelling interest in precluding 

specific religious objectors from requesting and receiving accommodations for their 

sincerely held religious beliefs, not whether they have an overly broad interest in 

compulsory vaccination in general. Indeed, “[t]he question, then, is not whether [the 
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State] has a compelling interest in enforcing its [vaccination] policies generally, but 

whether it has such an interest in denying an exception to [Plaintiffs].” Fulton, 141 

S. Ct. at 1881. See also U.S. Navy SEALS 1-26 v. Biden, 27 F.4th 336, 351 (5th Cir. 

2022) (same). Plaintiffs have adequately alleged that State Defendants fail that test. 

(App. 316, FAVC ¶124.; see also App. 304-05, FAVC ¶¶65-71 (noting other less 

restrictive accommodations that Plaintiffs alleged that they were willing to accept).) 

 And, as here, State Defendants’ “compelling interest is further undermined by 

other salient facts. It has granted temporary medical exemptions [to healthcare 

workers], yet no reason is given for differentiating between those [healthcare 

workers].” Navy SEALS 1-26, 27 F.4th at 352. Such disparate treatment “renders the 

vaccine requirements underinclusive,” id., and “underinclusiveness is often a telltale 

sign that the government’s interest in enacting a liberty-restraining pronouncement 

is not in fact compelling.” Id. (quoting BST Holdings, LLC v. OSHA, 17 F.4th 604, 

616 (5th Cir. 2021)). Plaintiffs adequately plead that the Vaccine Mandate is not 

supported by a compelling interest because its differential treatment of medical 

exemptions undermines State Defendants’ purported interest. (App. 297, 308-312, 

FAVC ¶¶ 36–39, 84, 90, 93, 97, 99, 100.) 

2. Plaintiffs’ have Sufficiently Alleged that the Vaccine 

Mandate is not the Least Restrictive Means. 

 

As the Supreme Court said in Tandon,  
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narrow tailoring requires the government to show that measures less 

restrictive of the First Amendment activity could not address its interest 

in reducing the spread of COVID. Where the government permits 

other activities to proceed with precautions, it must show that the 

religious exercise at issue is more dangerous than those activities 

even when the same precautions are applied. Otherwise, precautions 

that suffice for other activities suffice for religious exercise too. 

 

141 S. Ct. at 1296–97 (emphasis added). 

 As Justice Gorsuch noted, “[i]t seems nearly every other State has found that 

it can satisfy its COVID-19 public health goals without coercing religious objectors 

to accept a vaccine.” Dr. A., 142 S. Ct. at 557. And, State Defendants’ assertions that 

they, “almost uniquely, cannot do the same . . . alone is sufficient to show that New 

York’s law is not narrowly tailored.” Id. And, take State Defendants’ assertions in 

the instant matter specifically,  

The State says that, to meet its four stated goals above, 90% of 

employees at covered health facilities must be vaccinated. . . . The State 

doesn’t offer evidence explaining the selection of its 90% figure. But 

even taking it as given, Maine does not explain how denying 

exemptions to religious objectors is essential to its achieving that 

threshold statewide, let alone in the applicants’ actual workplaces. Had 

the State consulted its own website recently, it would have discovered 

that, as of last month, hospitals were already reporting a vaccination 

rate of more than 91%, ambulatory surgical centers 92%, and all other 

entities roughly 85% or greater. Current numbers may be even higher. 

What's more, healthcare providers that employ four of the nine 

applicants in this case already told the media more than a week ago that 

they have reached 95% and 94% vaccination rates among their 

employees. Many other States have made do with a religious exemption 

in comparable vaccine mandates. . . . Maine’s decision to deny a 

religious exemption in these circumstances doesn't just fail the least 

restrictive means test, it borders on the irrational. 
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Does 1-3, 142 S. Ct. at 21 (cleaned up) (emphasis added). 

 Plaintiffs adequately alleged all of this, alleged that other less restrictive 

alternatives are available to State Defendants, and alleged that the current “take the 

jab, or take a hike” policy is not the least restrictive means. (App. 316, FAVC ¶125.; 

see also App. 304-305, FAVC ¶¶65-71 (noting other less restrictive alternatives and 

accommodations that Plaintiffs are perfectly willing to accept and were abiding by 

for nearly two years prior to the institution of the Vaccine Mandate). As the court in 

Navy SEAL 1 v. Austin recognized, “the defendants cannot rely on ‘magic words’” 

to discharge their burden under strict scrutiny. 586 F. Supp. 3d 1180, 1201 (M.D. 

Fla. 2022), and Plaintiffs’ well-plead allegations plainly demonstrate that other, less-

restrictive alternatives are available. Defendants have not and cannot “articulate why 

[Plaintiffs’] sincerely held religious practice must yield to the requirement to accept 

COVID-19 vaccination.” Id. 

II. PLAINTIFFS’ WELL-PLEAD COMPLAINT PLAUSIBLY ALLEGES 

A VIOLATION OF THE EQUAL PROTECTION CLAUSE AGAINST 

STATE DEFENDANTS. 

 

The Equal Protection Clause of the Fourteenth Amendment makes it 

unconstitutional for any state to “deny to any person within its jurisdiction the equal 

protection of the laws.” U.S. Const. amend. XIV § 1. “[T]he concept of equal 

protection has been traditionally viewed as requiring the uniform treatment of 

persons standing in the same relation to the government action questioned or 
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challenged.” Reynolds v. Sims, 377 U.S. 533, 565 (1964). The Equal Protection 

Clause “is essentially a direction that all persons similarly situated by treated alike.” 

City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985). To plausibly 

plead a violation of the Equal Protection Clause of the Fourteenth Amendment, 

Plaintiffs need only alleged two elements: “(1) whether the appellant was treated 

differently than others similarly situated, and (2) whether such a difference was 

based on impermissible consideration, such as [religion].” Macone v. Town of 

Wakefield, 277 F.3d 1, 10 (1st Cir. 2002); Rubinovitz v. Rogato, 60 F.3d 906, 909-

10 (1st Cir. 1995). Plaintiffs’ Complaint plainly alleged the requisite elements. 

A. Plaintiffs Sufficiently Plead That The Vaccine Mandate Treats 

Similarly Situated Individuals Differently, Based On Religion, In 

Violation Of Equal Protection. 

 

To demonstrate that Plaintiffs were treated differently than other similarly 

situated individuals, the Complaint’s task “was to identify and relate specific 

instances where persons situated similarly in all relevant aspects were treated 

differently.” Dartmouth Rev. v. Dartmouth Coll., 889 F.2d 13, 19 (1st Ci. 1989) 

(cleaned up), rev’d on other grounds Educadores Puertorriquenos en Accion v. 

Hernandez, 367 F.3d 61 (1st Cir. 2004). Specifically,  

The test is whether a prudent person, looking objectively at the 

incidents, would think them roughly equivalent and the protagonists 

similarly situated . . . the ‘relevant aspects' are those factual elements 

which determine whether reasoned analogy supports, or demands a 

like result. Exact correlation is neither likely nor necessary, but the 
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cases must be fair congeners. In other words, apples should be 

compared to apples. 

 

Bruns v. Mayhew, 931 F. Supp. 2d 260, 267 (D. Me. 2013) (emphasis added) 

(quoting Dartmouth, 889 F.2d at 19)).  

 Here, Plaintiffs have alleged that the Vaccine Mandate purports to apply to all 

healthcare workers at designated facilities in Maine. (App. 296-297, FAVC ¶¶ 31-

33.) Yet, at the same time, the Vaccine Mandate provides allowance for an 

exemption for only certain healthcare workers in Maine. (App. 297, 308-312, FAVC 

¶¶ 36–39, 84, 90, 93, 97, 99, 100.) Specifically, State Defendants permit healthcare 

workers with nonreligious, medical exemptions from the COVID-19 vaccine to be 

granted an accommodation and continue working. (Id.) However, State Defendants 

prohibit healthcare workers with religious objections to the COVID-19 vaccine from 

obtaining an exemption or accommodation on the same basis with those who have 

nonreligious, medical exemptions. (Id.) As Justice Gorsuch noted, “[s]lice it how 

you will, medical exemptions and religious exemptions are on comparable footing 

when it comes to the State’s asserted interest.” Does 1-3 v. Mills, 142 S. Ct. 17, 20 

(2021) (Gorsuch, J., dissenting).  

Thus, Plaintiffs’ Complaint plainly and sufficiently alleged that healthcare 

workers with religious exemptions to the Vaccine Mandate are not treated equally 

to the similarly situated healthcare workers with nonreligious, medical exemptions. 
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B. Plaintiffs Sufficiently Plead That The Removal Of Previous 

Protections For Religious Beliefs Represents Animus In Violation 

Of The Fourteenth Amendment Under Romer. 
 

 The Vaccine Mandate and the MCDC’s removal of religious exemptions for 

healthcare workers in Maine, on their face and as applied, are each a “status-based 

enactment divorced from any factual context” and “a classification of persons 

undertaken for its own sake,” which “the Equal Protection Clause does not permit.” 

Romer v. Evans, 517 U.S. 620, 635 (1996). The Vaccine Mandate, on its face and as 

applied, “identifies persons by a single trait [religious beliefs] and then denies them 

protections across the board.” Id. at 633. Under such a scenario, Romer demands a 

finding that the removal of protections that previously existed represents per se 

animus in violation of the Fourteenth Amendment. See also Trump v. Hawaii, 138 

S. Ct. 2392, 2421 (2018) (noting that denying one group of individuals protections 

of the law they previously enjoyed is “inexplicable by anything but animus”); id.   at 

2423 (Kennedy, J., concurring) (noting that “animosity to a religion” can be “subject 

to judicial review to determine whether or not it is inexplicable by anything but 

animus”).  

State Defendants’ removal of religious exemptions from immunizations—

while keeping medical exemptions as perfectly acceptable in the healthcare field—

results in a “disqualification of a class of persons from the right to seek specific 

protection [for their religious beliefs].” Romer, 517 U.S. at 633. Indeed, “[a] law 
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declaring that in general it shall be more difficult for one group of citizens than 

for all others to seek [an exemption from the Vaccine Mandate is itself a denial 

of equal protection of the laws in the most literal sense.” Id. (emphasis added). 

Plaintiffs have sufficiently plead that there is no rational basis or sufficient 

justification for permitting one group of identically situated healthcare workers to 

continue to have access to an exemption while prohibiting those with religious 

beliefs from seeking and obtaining the same exemption. The district court ignored 

these allegations altogether and erroneously dismissed Plaintiffs’ Equal Protection 

claims. 

C. The District Court Improperly Dismissed Plaintiffs’ Equal 

Protection Claims on a Purported Insufficiency of the Free 

Exercise Claim. 

 

The district court held that Plaintiffs did not state an equal protection claim 

because the court had already determined that the mandate was rationally based. 

(Add. 34.) But, the district court’s conclusion that mere rational basis scrutiny 

applies because Plaintiffs’ free exercise claims purportedly fail proves too much. 

Indeed, the First Circuit specifically said that “[i]t bears clarifying that we do not 

read this statement to be a blanket rule that where a Free Exercise Claim fails, all 

equal protection claims based on the same facts must also fail.” Wirzburger v. 

Galvin, 412 F.3d 271, 282 n. 5 (1st Cir. 2005). The State’s disparate treatment of 

similarly situated healthcare workers must be evaluated on its own under the Equal 
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Protection Clause because Plaintiffs’ claims “have independent force and must be 

evaluated accordingly.” Id. As the Supreme Court has held,  

our analysis of the classification proceeds on the basis that, although an 

individual’s right to equal protection of the laws ‘does not deny the 

power to treat different classes of persons in different ways; it denies 

the power to legislate that different treatment be accorded to persons 

placed by a statute into different classes on the basis of criteria wholly 

unrelated to the objective of that statute. A classification must be 

reasonable, not arbitrary, and must rest upon some ground of difference 

having a fair and substantial relation to the object of the legislation, so 

that all persons similarly circumstanced shall be treated alike. 

 

Johnson v. Robison, 415 U.S. 361, 374 (1974) (cleaned up). Plaintiffs plainly alleged 

that the classification differential between religious exemptions and nonreligious 

medical exemptions is arbitrary and bears no relation to the risk purportedly 

protected by the Vaccine Mandate. (App. 297, 308-312, FAVC ¶¶ 36–39, 84, 90, 93, 

97, 99, 100; see also App. 319, FAVC ¶¶144, 145, 147, 148 149.) 

 Additionally, as discussed supra, State Defendants’ inexplicable removal of 

religious exemptions while maintaining other exemptions bearing the same risk is 

not explainable by anything other than impermissible animus under Romer. And, 

such an impermissible denial of equal treatment fails rational basis, even if that is 

the appropriate standard, which it is not. Smothers v. Benitez, 806 F. Supp. 299, 304 

(D.P.R. 1992) (noting that strict scrutiny is “triggered when suspect classifications 

such as race, religion, and national origin are involved”). 
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III. PLAINTIFFS’ WELL-PLEAD COMPLAINT PLAUSIBLY ALLEGES 

A VIOLATION OF TITLE VII ON THE BASIS OF RELIGION 

AGAINST PROVIDER DEFENDANTS. 

 

To state a claim under Title VII and a prima facie case of religious 

discrimination, Plaintiffs need only allege “(1) a bona fide religious practice 

conflicts with an employment requirement; (2) that he or she brought the practice to 

the employer’s attention; and (3) that the religious practice was the basis for an 

adverse employment decision.” Sanchez-Rodriguez v. AT&T Mobility Puerto Rico, 

Inc., 673 F.3d 1, 8 (1st Cir. 2012) (cleaned up). Once Plaintiffs have satisfied the 

requisite pleading elements, “the employer must show that it offered a reasonable 

accommodation or that a reasonable accommodation would be an undue burden.” 

Id. Plaintiffs easily satisfied the pleading requirements for Title VII. Provider 

Defendants’ Motions should have been denied, and the district court erred in 

dismissing Plaintiffs’ well-plead Title VII claims. 

A. Plaintiffs Sufficiently Plead a Prima Facie Case Of Religious 

Discrimination Under Title VII. 

  

1. Plaintiffs Sufficiently Plead that they have Bona Fide 

Religious Objections that Interfere with Provider 

Defendants’ Vaccine Requirements for Employment.  

 

Plaintiffs have plainly alleged that they have sincerely held religious 

objections that preclude them from complying with the Provider Defendants’ 

enforcement of the Vaccine Mandate. (App. 286, FAVC ¶ 1 (“Plaintiffs . . . have 

sincerely held religious objections to the Governor’s mandate that all healthcare 
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workers in Maine must receive a COVID-19 vaccine by October 1, 2021”); id. ¶8 

(“Plaintiffs are all healthcare workers in Maine who have sincerely held religious 

beliefs that preclude them from accepting any of the COVID-19 vaccines because 

of the vaccines’ connections to aborted fetal cell lines and for other religious reasons 

that have been articulated to Defendants.”); id. ¶¶10-16 (same); id. ¶¶40-64 (same).) 

2. Plaintiffs Sufficiently Plead that they Raised their Religious 

Objections with Provider Defendants while Seeking an 

Accommodation under Title VII. 

 

Plaintiffs have plainly alleged that they raised their objections with their 

Provider Defendant employers. (App. 291-294, FAVC ¶¶ 10-14, 17-18 (noting that 

Plaintiffs submitted written request for an exemption from the vaccine mandate to 

their employers and outlined their religious objections to accepting or receiving the 

vaccine); id. ¶¶82-95 (same).) 

3. Plaintiffs Sufficiently Plead that their Religious Objections 

and Practices were the Basis for Provider Defendants’ 

Adverse Employment Actions. 

 

Plaintiffs have plainly alleged that their religious objections and inability to 

comply with Provider Defendants’ Vaccine Mandate was the basis for Defendants’ 

adverse employment action against them. (App. 291-293, FAVC ¶¶ 10-16 (alleging 

that Provider Defendants denied Plaintiffs’ requested religious exemptions.) And, 

the well-plead allegation of Plaintiffs Complaint demonstrate that the Provider 
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Defendants concede that they were forced to terminate Plaintiffs for refusal to 

comply with the Vaccine Mandate. (App. 305-309, FAVC ¶¶72-86.) 

B. Plaintiffs Sufficiently Plead That Granting A Religious 

Accommodation To The Vaccine Mandate Was Not An Undue 

Hardship. 

 

1. Compliance with Title VII Is Not and Cannot Be an Undue 

Hardship. 

 

 The district court erroneously determined that compliance with Title VII can 

be an undue hardship when such compliance would force Provider Defendants to 

allegedly violate state law. (Add. 18.) This argument flips the Supremacy Clause on 

its head and is directly contradictory to the plain language of Title VII. To pour salt 

on Plaintiffs’ constitutional wounds, the district court supported its conclusions by 

claiming that Title VII did not preempt state employment laws. (Add. 19.) This is 

incorrect. Title VII explicitly preempts state laws that are inconsistent with and 

contrary to the requirements of Title VII. 

a. The Supremacy Clause demands that state law yield to 

the commands of federal law. 

 

Title VII plainly requires that every employer with over 15 employees (which 

includes all Provider Defendants (App. 322, FAVC ¶ 159)) must provide religious 

accommodations “unless an employer demonstrates that he is unable to reasonably 

accommodate an employee’s or prospective employee’s religious observance or 

practice without undue hardship.” 42 U.S.C. § 2000e(j). See also Trans World 
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Airlines, Inc. v. Hardison, 432 U.S. 63, 75 (1977) (“the employer’s statutory 

obligation to make reasonable accommodation for the religious observance of its 

employees, short of incurring an undue hardship, is clear”). Despite that mandate of 

federal law, State Defendants have issued a wholesale revocation of religious 

exemptions and accommodations for healthcare workers and abolished the entire 

exemption and accommodation process under Title VII for religious objectors. (App. 

297, FAVC ¶ 36.) Additionally, State Defendants made it abundantly clear that 

“[t]he health care immunization law has removed the allowance for philosophical 

and religious exemptions.” (Id. ¶ 39.)  

Thus, Title VII’s requirement that employers provide at least a process for 

seeking an accommodation for an employee’s sincerely held religious beliefs, and 

State Defendants’ refusal to provide such a process, are in direct conflict. Under such 

a scheme, the Supremacy Clause demands that all Defendants comply with Title VII. 

Where—as here—federal law “imposes restrictions [and] confers rights on private 

actors,” and Maine law “imposes restrictions that conflict with the federal law,” “the 

federal law takes precedence and the state law is preempted.” Murphy v. NCAA, 138 

S. Ct. 1461, 1480 (2018) (emphasis added). The district court strained Title VII’s 

language beyond credulity to suggest that Maine’s refusal to extend religious 

protections is not preempted by Title VII’s demands that employers provide a 

reasonable accommodation for religious beliefs. (Add. 18-19.) This is incorrect. 
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Title VII supersedes state laws where—as here—“compliance with both federal and 

state regulations is a physical impossibility.” California Fed. Savings & Loan Assoc. 

v. Guerra, 479 U.S. 272, 281 (1987) (citing Florida Lime & Avocado Growers, Inc. 

v. Paul, 373 U.S. 132, 142-43 (1963)). 

b. Title VII explicitly preempts contrary state laws. 

 

The district court dismissed Plaintiffs’ Complaint, in part, on the basis that 

Title VII does not preclude application of State Defendants’ mandate. (Add. 18-19.) 

Under the plain language of Title VII, however, Maine’s refusal to recognize and 

accommodate Plaintiffs’ sincerely held religious beliefs is preempted and overridden 

by Title VII. Indeed,  

Nothing in this subchapter shall be deemed to exempt or relieve any 

person from any liability, duty, penalty, or punishment provided by any 

present or future law of any State or political subdivision of a State, 

other than any such law which purports to require or permit the 

doing of any act which would be an unlawful employment practice 

under this subchapter. 

 

42 U.S.C. § 2000e-7 (emphasis added). Thus, because Maine’s rule revoking 

religious exemptions and accommodations “purports to require” discrimination on 

the basis of religion, and purports to abolish the exemption and accommodation 

procedure explicitly provided in Title VII, each of which are “an unlawful 

employment practice” under Title VII, see 42 U.S.C. §2000e-2(a), Maine’s rules are 

superseded and preempted by Title VII. And this is true by the plain language of the 

statute. 
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 In addition to the explicit textual preemption, abundant precedent 

demonstrates that Maine cannot require employers to engage in a practice that is 

unlawful under Title VII. See, e.g., Coalition for Economic Equality v. Wilson, 122 

F.3d 692, 710 (9th Cir. 1997) (noting that Title VII preempts state laws that “purport 

to require the doing of any act which would be an unlawful employment practice 

under Title VII”); Brown v. City of Chicago, 8 F. Supp. 2d 1095, 1112 (N.D. Ill. 

1998) (noting that Congress “‘intended to supercede [sic] all provisions of State law 

which require or permit the performance of an act which can be determined to 

constitute an unlawful employment practice under the terms of Title VII of the Act 

or are inconsistent with any of its purposes’” (quoting Rinehart v. Westinghouse 

Elec. Corp., No. C 70-537, 1971 WL 174, at *2 (N.D. Ohio Aug. 20, 1971))); 

LeBlanc v. S. Bell Tel. & Tel. Co., 333 F. Supp. 602, 608 (E.D. La. 1971) (noting 

that Louisiana’s employment law provisions that conflict with Title VII  “are invalid 

under the Supremacy Clause”).  

Moreover, Provider Defendants are not permitted to rely upon Maine’s 

revocation of protections for religious objectors as a defense to refusing to do what 

Title VII requires. See, e.g., Guardians Ass’n v. Civil Serv. Comm., 630 F.2d 79, 

104–105 (2d Cir. 1980) (“Nor can the City justify the use of rank-ordering by 

reliance on what it contends are requirements of state law. Title VII explicitly 

relieves employers from any duty to observe a state hiring provision which purports 
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to require or permit any discriminatory employment practice.” (cleaned up). The 

district court’s conclusion that Title VII does not excuse Provider Defendants from 

compliance with a state law that directly violates Title VII’s requirements was 

plainly in error. 

2. The District Court Impermissibly Made Factual 

Determinations Relating to Provider Defendants’ 

Affirmative Defense that are Directly Contradicted by 

Plaintiffs’ Allegations and State Defendants’ Own 

Admissions. 

 

 The district court concluded that it was permissible to adjudicate Provider 

Defendants’ affirmative defense on the face of the pleadings, and that Plaintiffs’ 

Complaint demonstrated that there was no dispute that Provider Defendants would 

violate state law to offer what Title VII requires. (Add. 16.) This holding is 

erroneous. 

a. District courts are not permitted to adjudicate 

affirmative defenses based on facts directly 

contradicted by Plaintiffs’ Complaint.  

 

 It is “well settled that, for dismissal to be allowed on the basis of an affirmative 

defense, the facts establishing the defense must be clear on the face of plaintiff’s 

pleadings” [and] such pleadings “must leave no doubt that the plaintiff’s action is 

barred.” Blackstone Realty LLC v. FDIC, 244 F.3d 193, 197 (1st Cir. 2001). There 

is no question that the affirmative defense of undue hardship was contradicted by 

the allegations of Plaintiffs’ complaint and involved a question of fact inappropriate 
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for resolution on a Rule 12(b)(6) motion. Plaintiffs plead and offered available 

alternatives to compulsory vaccination. (App. 304, FAVC ¶¶65-71.) And, those 

alternatives were themselves deemed sufficient by the State in its own statements. 

(App. 304, FAVC ¶¶67-68.) Yet, despite those alternatives, the district court 

concluded – based on a pure question of disputed fact – that Provider Defendants 

could not comply with Title VII’s demands. Adjudicating an affirmative defense on 

the basis of disputed fact, and in a manner directly contrary to Plaintiffs’ Complaint 

is plainly erroneous. The district court erred in dismissing Plaintiffs’ claims on the 

basis of a disputed affirmative defense. 

b. The district court’s factual determinations concerning 

Provider Defendants affirmative defense are directly 

contradicted by State Defendants’ own interpretation 

of the Vaccine Mandate. 

 

Provider Defendants’ assertions of an undue hardship for violating state law 

also fail for a separate and independent reason (at least under State Defendants’ own 

response in the district court); the State claims it would not be a violation of state 

law for Provider Defendants to offer an accommodation under Title VII. Indeed, 

State Defendants explicitly stated to the district court below that “the Department 

published guidance explaining that the Rule does not prohibit employers from 

providing accommodations under Title VII.” (Dkt. 109, PageID 1250-1251, State 

Defendants’ Motion to Dismiss at 18-19 (bold emphasis added).)  

State Defendants continue:  
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A 2019 Maine law eliminated religious exemptions from Maine DHHS 

immunization rules, including the health care worker immunization 

rule. However, Federal civil rights laws, such as Title VII of the Civil 

Rights Act, continue to apply to some employers. The [R]ule does not 

prohibit employers from providing accommodations for 

employees’ sincerely held religious beliefs, observances, or 

practices that may otherwise be required by Title VII and other 

federal civil rights laws. The [Rule does not] expand the scope of the 

federal civil rights laws or otherwise require employers to provide 

religious exemptions. However, . . . if such accommodations are 

provided by a [DHCF, those accommodations] must comply with the 

[R]ule. 

 

(Id. (emphasis added).) 

 Defendants cannot have their cake and eat it too, relying on the Vaccine 

Mandate to say it would be an undue hardship to violate state law while at the same 

time espousing that the Vaccine Mandate does not prohibit employers from 

providing an accommodation under Title VII. It must be one or the other but cannot 

be both. If the State Defendants prohibit such an accommodation, then compliance 

with such a rule would violate Title VII by prohibiting that which Title VII requires. 

If State Defendants do not prohibit such an accommodation under Title VII, then 

Provider Defendants cannot claim an undue hardship for violating a state law that 

does not prohibit providing Plaintiffs accommodations. Yet, the district court 

permitted this precise “heads I win, tails you lose proposition” which Title VII was 

intended to prevent and “which the law would be unlikely to countenance.” McCann 

v. Hy-Vee, Inc., 663 F.3d 926, 931 (7th Cir. 2011). 
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 At minimum, the inconsistency in the positions of the State Defendants and 

the Provider Defendants – coupled with the well-plead allegations of Plaintiffs’ 

Complaint – demonstrates that Plaintiffs have at least stated plausible claim under 

Title VII. There are too many factual inquiries concerning an alleged undue hardship 

– which is itself a question of fact – to warrant a dismissal of Plaintiffs’ Complaint. 

3. The District Court Erred in Adjudicating a Question of Fact 

Concerning Available Reasonable Accommodations under 

the Vaccine Mandate. 

 

 The district court erred by concluding that Plaintiffs’ requested 

accommodation is an undue hardship on Provider Defendants because it is a question 

of fact improper for adjudication on a motion to dismiss. (Add. 20.) Moreover, 

regardless of whether Provider Defendants believe that an accommodation is 

possible under Title VII, the question of whether application of State Defendants’ 

Vaccine Mandate and Provider Defendants’ refusal to accommodate Plaintiffs’ 

religious objections constitutes an undue hardship under Title VII is a question of 

fact not suitable for determination on a motion to dismiss. Indeed, “[w]hether an 

accommodation is reasonable is a question of fact.” Antione v. First Student, Inc., 

713 F.3d 824, 831 (5th Cir. 2013). See also McWright v. Alexander, 982 F.2d 222, 

227 (7th Cir. 1992) (“As for the balance between reasonable accommodation and 

undue hardship, these matters are questions of fact and thus generally 

inappropriate for resolution on the pleadings” (emphasis added)); Kimbro v. 
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Atlantic Richfield Co., 889 F.2d 869, 877 (9th Cir. 1989) (“whether a particular 

accommodation would have imposed an undue hardship on the employer is a 

question of fact”); Rodriguez v. City of Chicago, 156 F.3d 771, 776 (7th Cir 1998) 

(“The determination of whether an accommodation is reasonable in a particular case 

must be made in the context of the unique facts and circumstances of that case.”); 

Walsh v. Coleman, No. 3:19-cv-980 (JAM), 2020 WL 7024927, at *6 (D. Conn. 

Nov. 30, 2020) (“Undue hardship is a question of fact” inappropriate for 

determination at the motion to dismiss stage); Menuel v. Hertz Corp., No. 1:07-CV-

3031-JTC-RGV, 2008 WL 11322934, at *4 (M.D. Ga. Nov. 10, 2008) (noting that 

the question of undue burden “is a question of fact that will depend on a variety of 

factors . . . thus precluding dismissal of the Title VII claim.”); Doe 1 v. NorthShore 

Univ. Healthsystem, No. 21-cv-05683, 2021 WL 5578790, at *4 (N.D. Ill. Nov. 30, 

2021) (“whether an employer can ‘reasonably accommodate a person’s religious 

beliefs without undue hardship is basically a question of fact.’” (quoting Minkus v. 

Metro. Sanitary Dist. Of Greater Chicago, 600 F.2d 80, 81 (7th Cir. 1979))). The 

district court’s dismissal of Plaintiffs’ Complaint on the basis of Provider 

Defendants’ affirmative defense that necessarily requires adjudicating questions of 

fact is erroroenous. The district court’s Title VII analysis must be reversed. 

CONCLUSION 

 For the foregoing reasons, the district court’s should be reversed. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MAINE  

ALICIA LOWE, et al., ) 
) 

Plaintiffs,  ) 
) 

v. )  1:21-cv-00242-JDL
)

JANET T. MILLS, in her official ) 
capacity as Governor of the   ) 
State of Maine, et al.,  ) 

) 
Defendants. ) 

ORDER ON MOTIONS TO DISMISS 

The Plaintiffs are seven Maine healthcare workers who challenge the 

lawfulness of the Maine administrative rule that requires employees of designated 

Maine healthcare facilities to be vaccinated against the SARS-CoV-2 coronavirus—

the cause of COVID-19 infections.  See Immunization Requirements for Healthcare 

Workers, 10-144-264 Me. Code R. §§ 1-7 (amended Nov. 10, 2021) (LexisNexis 2022) 

(the “Rule”).1  The Plaintiffs contend that the Rule’s COVID-19 vaccine mandate 

violates their First Amendment right to the free exercise of religion and other federal 

constitutional and statutory rights because it does not exempt individuals whose 

sincerely held religious beliefs cause them to object to being vaccinated against 

COVID-19.  The Plaintiffs also contend that their employers violated federal 

employment law by refusing to grant them a religious exemption from the vaccination 

requirement.   

  1  The Rule can also be found at https://perma.cc/6D8Y-XCLP. 
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The Plaintiffs’ amended complaint (ECF No. 152) names as defendants, in 

their official capacities, Governor Janet T. Mills; Dr. Nirav D. Shah, the Director of 

Maine Center for Disease Control & Prevention (“Maine CDC”); and Jeanne M. 

Lambrew, the Commissioner of the Maine Department of Health and Human 

Services (“DHHS”) (collectively, the “State Defendants”).  The amended complaint 

also names as defendants five incorporated entities that operate healthcare facilities 

in Maine: Genesis Healthcare of Maine, LLC; Genesis Healthcare, LLC; Northern 

Light Eastern Maine Medical Center;2 MaineHealth; and MaineGeneral Health 

(collectively, the “Hospital Defendants”).  The Plaintiffs’ amended complaint presents 

five claims arising under: Title VII of the Civil Rights Act of 1964, 42 U.S.C.A. 

§§ 2000e to e-17 (West 2022); the Free Exercise Clause of the First Amendment; the 

Equal Protection Clause of the Fourteenth Amendment; the Supremacy Clause; and 

42 U.S.C.A. § 1985 (West 2022) (Conspiracy to Interfere with Civil Rights).   

The State and Hospital Defendants move to dismiss (ECF Nos. 107, 108, 109) 

each of the preceding claims for failure to state a claim pursuant to Federal Rule of 

Civil Procedure 12(b)(6).  The State Defendants also move, pursuant to Federal Rule 

of Civil Procedure 12(b)(1), to dismiss all claims against Governor Mills for lack of 

jurisdiction, and all monetary damages claims against the State Defendants on the 

basis of sovereign immunity. 

 
  2  The complaint originally named Northern Light Health Foundation as a defendant; Northern Light 
Eastern Maine Medical Center was substituted as a party for Northern Light Health Foundation (ECF 
No. 101) on January 20, 2022. 
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A hearing on the Motions to Dismiss was held on June 24, 2022.3  After careful 

consideration and for the reasons that follow, I grant the Defendants’ motions. 

I.  BACKGROUND 

The factual background is drawn from the Plaintiffs’ amended complaint, 

documents incorporated by reference, and from official public records that are subject 

to judicial notice under Federal Rule of Evidence 201, including the Rule challenged 

by the Plaintiffs and the related statute and its legislative history.  See Newton 

Covenant Church v. Great Am. Ins., 956 F.3d 32, 35 (1st Cir. 2020); Watterson v. Page, 

987 F.2d 1, 3 (1st Cir. 1993).  A court has discretion “to[] take judicial notice of the 

legislative history of federal and state law and of municipal ordinances.”  Mitchell v. 

United States, No. 1:15-cr-00040, No. 1:19-cv-00184, 2020 WL 5942316, at *7 (D. Me. 

Oct. 7, 2020) (quoting 1 Jack B. Weinstein, et al., Weinstein’s Federal Evidence § 

201.52[3][a] (2d ed. 2020)).  I also take judicial notice of information from the official 

U.S. Centers for Disease Control and Prevention (“CDC”) and the Maine CDC 

government websites “that is ‘not subject to reasonable dispute.’”  Fortuna v. Town of 

Winslow, No. 1:21-cv-00248, 2022 WL 2117717, at * 3 (D. Me. June 13, 2022) (quoting 

Gent v. CUNA Mut. Ins. Soc’y, 611 F.3d 79, 85 n.5 (1st Cir. 2010)).  

A.  COVID-19 

COVID-19 is a contagious respiratory illness that spreads between people who 

are in close contact with one another, through respiratory droplets or small particles.  

As of mid-August 2022, there have been 201,840 confirmed cases of COVID-19 in 

 
  3 On October 13, 2021, I denied the Plaintiffs’ motion for preliminary injunction.  Does 1-6 v. Mills, 
566 F. Supp. 3d 34 (D. Me. Oct. 13, 2021), aff’d, 16 F.4th 20 (1st Cir. 2021), cert. denied sub nom., Does 
1-3 v. Mills, 142 S. Ct. 1112 (2022). 

Case 1:21-cv-00242-JDL   Document 156   Filed 08/18/22   Page 3 of 36    PageID #: 1602

Addendum - 003

Case: 22-1710     Document: 00117967914     Page: 75      Date Filed: 01/25/2023      Entry ID: 6545257



 

4 
 

Maine, along with 78,091 probable cases, 5,469 hospitalizations, and 2,497 deaths.  

Maine CDC, COVID-19: Maine Data, https://www.maine.gov/dhhs/mecdc/infectious-

disease/epi/airborne/coronavirus/data.shtml (last visited August 18, 2022).  In 2021, 

COVID-19 was the third-leading cause of death in the state.  Maine CDC, et al. (July 

12, 2022), State of Maine: Maine Shared Community Health Needs Assessment Report 

2, https://www.maine.gov/dhhs/mecdc/phdata/MaineCHNA/documents/ 

State%20 Report%207.12.2022revision.pdf. 

Effective August 12, 2021, DHHS and the Maine CDC adopted on an 

emergency basis the requirement that all employees of designated Maine healthcare 

facilities be fully vaccinated against COVID-19.  See 10-144-264 Me. Code R. § 5(A)(7) 

(amended Aug. 12, 2021).  On November 10, 2021, the Rule was amended on a non-

emergency basis to permanently adopt the COVID-19 vaccination requirement.4  See 

10-144-264 Me. Code R. §§ 1(F)(7), (2)(A)(7) (amended Nov. 10, 2021).  Under the 

Rule, an employee may not be permitted by an employer to attend work at a 

designated healthcare facility if he or she does not comply with the vaccine 

requirement, unless the employee is exempt in accordance with the requirements of 

22 M.R.S.A. § 802(4-B) (West 2022), which permits medical, but not religious or 

philosophical, exemptions from required vaccinations.  10-144-264 Me. Code R. § 3.  

 
  4  Under the Rule, “designated healthcare facility” “means a licensed nursing facility, residential care 
facility, Intermediate Care Facility for Individuals with Intellectual Disabilities (ICF/IID), multi-level 
healthcare facility, hospital, or home health agency subject to licensure by the State of Maine, 
Department of Health and Human Services Division of Licensing and Certification.”  10-144-264 Me. 
Code R. § 1(E) (amended Nov. 10, 2021).  Although the emergency rule also applied to dental health 
practices and emergency medical services organizations, 10-144-264 Me. Code R. § 2(B) (amended Aug. 
12, 2021), these practices are not included in the current version of the Rule, 10-144-264 Me. Code R. 
§§ 1(E), 2(A) (amended Nov. 10, 2021).  All references to “designated healthcare facilities” in this Order 
include all entities subject to the Rule’s requirements. 
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A designated healthcare facility that violates the Rule is subject to sanctions, 

including the imposition of fines and license suspension.  10-144-264 Me. Code R. 

§ 7(G) (amended Nov. 10, 2021) (“If a Designated Healthcare Facility fails . . . to 

comply with the requirements of this rule, the Department may take enforcement 

action pursuant to 22 MRS §804 [providing for the imposition of a fine and/or license 

suspension as a sanction for any person who violates a DHHS rule] or as otherwise 

provided by law.”); 22 M.R.S.A. § 804 (West 2022).   

B. The Plaintiffs’ Objection to the COVID-19 Vaccines    

The Plaintiffs are seven individuals who were formerly employed by the 

Hospital Defendants.5   

Plaintiff Alicia Lowe was formerly employed by Defendant MaineHealth at one 

of its healthcare facilities in Maine.  She submitted a written request for a religious 

exemption from the vaccine, which was denied.  Because of her refusal to obtain a 

COVID-19 vaccination, Lowe was terminated from her employment.  She 

subsequently sought and obtained a Notice of Right to Sue from the Equal 

Employment Opportunity Commission (“EEOC”).  

Plaintiffs Debra Chalmers and Garth Berenyi were formerly employed by 

healthcare facilities operated by Defendant Genesis Healthcare in Maine.  Both 

 
  5 The Plaintiffs were originally granted leave to proceed pseudonymously in this litigation.  Does 1-6 
v. Mills, No. 1:21-cv-00242, 2021 WL 4005985, at *2-3 (D. Me. Sept. 2, 2021).  Following a Motion to 
Unseal Plaintiffs’ Identities (ECF No. 105) filed by intervening media companies, the Plaintiffs were 
ordered to file an amended complaint identifying themselves by name.  Does 1-6 v. Mills, 1:21-cv-
00242, 2022 WL 1747848, at * 7 (D. Me. May 31, 2022).  The Plaintiffs sought a stay of this order from 
the U.S. Court of Appeals for the First Circuit, which was denied on July 7, 2022.  Does 1-3 v. Mills, 
No. 22-1435, 2022 WL 2526989, at * 5 (1st Cir. July 7, 2022).  The Plaintiffs’ amended complaint, 
identifying the seven remaining plaintiffs by name, was filed on July 11, 2022.  
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submitted written requests for religious exemptions from the vaccine mandate, and 

Genesis Healthcare denied the requests.  Chalmers and Berenyi were terminated 

from their employment following their refusals to obtain COVID-19 vaccinations.  

Both subsequently sought and obtained Notices of Right to Sue from the EEOC.  

Plaintiffs Jennifer Barbalias, Natalie Salavarria, and Adam Jones were 

formerly employed by healthcare facilities operated by Defendant Northern Light 

Eastern Maine Medical Center in Maine.  Each submitted written requests for 

religious exemptions from the vaccine mandate, and each request was denied.  

Barbalias, Salavarria, and Jones were terminated from their employment following 

their refusals to obtain COVID-19 vaccinations.  Each subsequently sought and 

obtained Notices of Right to Sue from the EEOC.  

Plaintiff Nicole Giroux was formerly employed by a healthcare facility operated 

by Defendant MaineGeneral Health in Maine.  She submitted a written request for a 

religious exemption from the vaccine mandate, which was denied.  Because of her 

refusal to obtain a COVID-19 vaccination, Giroux was terminated from her 

employment.  She subsequently sought and obtained a Notice of Right to Sue from 

the EEOC.  

As more fully explained in their amended complaint, the Plaintiffs object to 

receiving the COVID-19 vaccines based on their religious belief that “life is sacred 

from the moment of conception,” ECF No. 152 at ¶ 46, and their assertion that the 

development of the three COVID-19 vaccines employed or benefitted from the cell 

lines of aborted fetuses.  Specifically, the Plaintiffs object to the Moderna and Pfizer 

vaccines because both are mRNA vaccines, which, the amended complaint claims, 
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“have their origins in research on aborted fetal cells lines.”  ECF No. 152 at ¶ 55.  The 

Plaintiffs also object to the Johnson & Johnson vaccine, asserting that aborted fetal 

cell lines were used in both its development and production.  The amended complaint 

states that the use of fetal cell lines to develop the vaccines runs counter to the 

Plaintiffs’ sincerely held religious beliefs that cause them to oppose abortion. 

C. The COVID-19 Vaccine Mandate  

Mandatory vaccination requirements for healthcare workers in Maine were 

established long before the emergence of COVID-19 in late 2019.  Maine has required 

by statute, 22 M.R.S.A. § 802 (1989), that hospitals and other healthcare facilities 

ensure that their employees are vaccinated against certain communicable diseases 

since 1989.  1989 Me. Legis. Serv. 641 (West).  When the governing statute, 22 

M.R.S.A. § 802 (1989), was first enacted, it mandated vaccinations for measles and 

rubella.  Its stated purpose was to report, prevent, and control infectious diseases 

that pose a potential public health threat to the people of Maine.  Id. § 802(1)(D) 

(1989).   

The statute was amended in 2001 to grant rulemaking authority to DHHS to 

specify mandatory vaccines for school children as well as for healthcare workers at 

designated healthcare facilities.  See 2001 Me. Legis. Serv. 147 (West).  Accordingly, 

in 2002, DHHS promulgated and first adopted “Immunization Requirements for 

Healthcare Workers,” which is the original version of the Rule at issue here.  10-144-

264 Me. Code R. §§ 1-7 (Apr. 16, 2002).  As then adopted, the Rule required 

vaccinations for measles, rubella, hepatitis B, mumps, and chickenpox.  Id. § 5(A).   
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From 2001 until 2019, the statute recognized three exemptions from the 

vaccination requirements for both healthcare workers and school children:  A 

“medical exemption,” available for those who provided “a physician’s written 

statement that immunization against one or more diseases may be medically 

inadvisable”; and both “religious [and] philosophical exemption[s]” for those “who 

state[d] in writing a sincere religious or philosophical belief that is contrary to the 

immunization requirement.”  22 M.R.S.A. § 802(4-B)(A), (B) (2019).  In 2019, the 

statute was revised to eliminate the exemptions for religious and philosophical 

beliefs, 2019 Me. Legis. Serv. 386 (West), thus leaving the medical exemption as the 

sole exemption permitted under law.  In response to this legislative change, a 

statewide veto referendum regarding the new law eliminating the religious and 

philosophical exemptions was held in March 2020 pursuant to the People’s Veto 

provision of the Maine Constitution, Me. Const. art. IV, pt. III, § 17.  The vote resulted 

in the law being upheld, with over 72% of those casting ballots voting in favor of 

retaining the medical exemption as the sole exemption.6  In April 2021, DHHS 

amended the Rule to conform it to the statute by removing the listed exemptions from 

the Rule and having the Rule refer to the statute as governing the authorized 

exemption.  See 10-144-264 Me. Code R. § 3 (effective Apr. 14, 2021); 22 M.R.S.A. 

 
  6  Full results are available on the Maine Secretary of State website.  Dep’t of Sec’y of State, State of 
Maine, Tabulations for Elections Held in 2020, 
https://www.maine.gov/sos/cec/elec/results/results20.html#ref20 (last visited August 18, 2022) (to 
calculate the percentage, select “March 3, 2020 Special Referendum Election” to access the spreadsheet 
of results.  Then divide the number of “no” votes (281,750) by the total number of votes cast (388,393)).  
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§ 802(4-B)(B) (West 2022).7  In August 2021, DHHS again amended the Rule by 

adding the COVID-19 vaccination to the list of required vaccinations.  10-144-264 Me. 

Code R. § 1(F)(7) (amended Aug. 12, 2021).  The current version of the Rule, 

promulgated in November 2021, continues to mandate COVID-19 vaccinations for 

healthcare workers.  10-144-264 Me. Code R. § 1(F)(7) (amended Nov. 10, 2021).  The 

Plaintiffs do not challenge the lawfulness of the rulemaking process by which the 

current version of the Rule was adopted. 

The preceding history demonstrates that although the Plaintiffs’ legal 

challenge is aimed at the August 2021 amendment of the Rule resulting in all 

healthcare workers in Maine being required to be fully vaccinated against COVID-19 

by October 1, 2021, it was the Legislature’s 2019 revision of the statute, 22 M.R.S.A. 

§ 802(4-B), that eliminated the religious exemption from all mandatory vaccines.  

Thus, DHHS’ removal of the religious and philosophical exemptions in April 2021 

served to conform the Rule to the requirements of the statute.  References in this 

Order to the COVID-19 vaccine mandate refer to both the current version of the Rule 

and the statute, 22 M.R.S.A. § 802(4-B), which operate in tandem.   

Having provided the necessary background, I turn to the arguments set out in 

the Defendants’ motions to dismiss. 

 

 

 

 
  7  There is an additional exemption provided specifically for the Hepatis B vaccine, as mandated 
under federal law, 22 M.R.S.A. § 802(4-B)(C) (West 2022), which is unique and not relevant to the 
inquiry at hand.  
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II.  DISCUSSION 

A.  Legal Standard 

“The proper vehicle for challenging a court’s subject-matter jurisdiction is 

Federal Rule of Civil Procedure 12(b)(1).”  Valentin v. Hosp. Bella Vista, 254 F.3d 358, 

362 (1st Cir. 2001).  The plaintiff carries the burden of demonstrating the existence 

of subject-matter jurisdiction.  Aversa v. United States, 99 F.3d 1200, 1209 (1st Cir. 

1996).  Nonetheless, “[i]n ruling on a motion to dismiss for lack of subject matter 

jurisdiction under Fed. R. Civ. P. 12(b)(1), the district court must construe the 

complaint liberally, treating all well-pleaded facts as true and indulging all 

reasonable inferences in favor of the plaintiff.”  Id. at 1209-10. 

In reviewing a motion to dismiss pursuant to Federal Rule of Civil Procedure 

12(b)(6), a court must “accept as true all well-pleaded facts alleged in the complaint 

and draw all reasonable inferences therefrom in the pleader’s favor.”  Rodríguez-

Reyes v. Molina-Rodríguez, 711 F.3d 49, 52-53 (1st Cir. 2013) (quoting Santiago v. 

Puerto Rico, 655 F.3d 61, 72 (1st Cir. 2011)).  Additionally, a court may consider 

information “gleaned from documents incorporated by reference into the complaint, 

matters of public record, and facts susceptible to judicial notice.”  Id. at 53 (quoting 

Haley v. City of Boston, 657 F.3d 39, 46 (1st Cir. 2011)).  Although conclusory legal 

statements “can provide the framework of a complaint, they must be supported by 

factual allegations.” 8  Ashcroft v. Iqbal, 556 U.S. 662, 679 (2009).  To survive a motion 

 
  8  The first six pages of the amended complaint set forth several legal and policy arguments in support 
of the Plaintiffs’ position that are not in keeping with Rule 8(a)(2) of the Federal Rules of Civil 
Procedure’s requirement that a pleading seeking relief must contain “a short and plain statement of 
the claim showing that the pleader is entitled to relief.”  
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to dismiss for failure to state a claim, the complaint “must contain sufficient factual 

matter to state a claim to relief that is plausible on its face.”  Rodríguez-Reyes, 711 

F.3d at 53 (quoting Grajales v. P.R. Ports Auth., 682 F.3d 40, 44 (1st Cir. 2012)).  

The court is not “required to accept as true allegations that contradict exhibits 

attached to the Complaint or matters properly subject to judicial notice, or allegations 

that are merely conclusory, unwarranted deductions of fact, or unreasonable 

inferences.”  Daniels-Hall v. Nat’l Educ. Ass’n, 629 F.3d 992, 998 (9th Cir. 2010). 

B. Legal Analysis  

As noted at the outset, the Plaintiffs’ amended complaint presents five claims 

arising under: Title VII, 42 U.S.C.A. § 2000e to e-17; the Free Exercise Clause of the 

First Amendment; the Equal Protection Clause of the Fourteenth Amendment; the 

Supremacy Clause; and 42 U.S.C.A. § 1985 (West 2022) (Conspiracy to Interfere with 

Civil Rights).       

“When faced with motions to dismiss under both 12(b)(1) and 12(b)(6), a district 

court, absent good reason to do otherwise, should ordinarily decide the 12(b)(1) 

motion first.”  Ne. Erectors Ass’n of BTEA v. Sec’y of Lab., Occupational Safety & 

Health Admin., 62 F.3d 37, 39 (1st Cir. 1995).  Thus, I begin my analysis with a 

discussion of the State Defendants’ motion, pursuant to Federal Rule of Civil 

Procedure 12(b)(1), to dismiss all claims against Governor Mills for lack of 

jurisdiction, and all monetary damages claims against the State Defendants on the 

basis of sovereign immunity.  
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1. Claims Against Governor Mills and Damages Claims Against All 
     State Defendants 

 
The State Defendants move to dismiss all the Plaintiffs’ claims against 

Governor Mills under Federal Rule of Civil Procedure 12(b)(1) for lack of subject-

matter jurisdiction, asserting standing arguments.  The State Defendants also 

contend that the Eleventh Amendment bars the Plaintiffs from pursuing official-

capacity damages claims against any of the State Defendants.  The Plaintiffs failed 

to oppose the State Defendants’ Rule 12(b)(1) motion to dismiss.  “It is settled beyond 

peradventure that issues mentioned in a perfunctory manner, unaccompanied by 

some effort at developed argumentation, are deemed waived.”  Collins v. Marina-

Martinez, 894 F.2d 474, 481 n.9 (1st Cir. 1990).  See also Putney, Inc. v. Pfizer, Inc., 

No. 07-108-P-H, 2007 WL 3047159, at *8 (D. Me. Oct. 17, 2007) (explaining that, 

because the non-moving party failed to respond to arguments raised in the motion to 

dismiss, “the motion to dismiss may be granted for that reason alone”); see also Doe 

v. Bredesen, 507 F.3d 998, 1007 (6th Cir. 2007) (“The district court correctly noted 

[that the plaintiff] abandoned [multiple] claims by failing to raise them in his brief 

opposing the government’s motion to dismiss the complaint.”).  Because the Plaintiffs 

failed to oppose the Rule 12(b)(1) motion to dismiss, I treat the affected claims as 

abandoned.  Thus, the claims against Governor Mills and damages claims against all 

State Defendants are properly dismissed. 

2. Title VII  

The Hospital Defendants move to dismiss the Title VII claims asserted against 

them in the amended complaint.  I address their arguments by considering (a) the 
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legal framework associated with those claims in this case, and (b) the parties’ 

arguments.  

a.  Legal Framework 

Title VII prohibits employers from “discriminat[ing] against[] any individual 

because of his . . . religion.” 42 U.S.C.A. § 2000e-2(c)(1) (West 2022).  Discrimination 

is effectuated through an adverse employment action, which is defined as “a 

significant change in employment status, such as hiring, firing, failing to promote, 

reassignment with significantly different responsibilities, or a decision causing a 

significant change in benefits.”  Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 761 

(1998).  “The First Circuit applies a two-part framework to religious discrimination 

claims under Title VII.  First, the plaintiff must make her prima facie case that a 

bona fide religious practice conflicts with an employment requirement and was the 

reason for the adverse employment action.”  Cloutier v. Costco Wholesale Corp., 390 

F.3d 126, 133 (1st Cir. 2004).  “In order to establish a prima facie case of religious 

discrimination based on a failure to accommodate, the plaintiff must show that ‘(1) a 

bona fide religious practice conflicts with an employment requirement, (2) he or she 

brought the practice to the [employer’s] attention, and (3) the religious practice was 

the basis for the adverse employment decision.’”  EEOC v. Union Independiente de la 

Autoridad de Acueductos y Alcantarillados de P.R., 279 F.3d 49, 55 (1st Cir. 2002) 

(quoting EEOC v. United Parcel Serv., 94 F.3d 314, 317 (7th Cir. 1996)). 

Second, “if the plaintiff establishes her prima facie case, the burden then shifts 

to the employer to show that it offered a reasonable accommodation or, if it did not 

offer an accommodation, that doing so would have resulted in undue hardship.”  
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Cloutier, 390 F.3d at 133.  Title VII establishes that employers must accommodate 

“all aspects of [their employees’] religious observance and practice, as well as belief, 

unless an employer demonstrates that he is unable to reasonably accommodate an 

employee’s or prospective employee’s religious observance or practice without undue 

hardship on the conduct of the employer’s business.” 42 U.S.C.A. § 2000e(j) (West 

2022).  “[A]n employer need not give an employee her preferred accommodation” to 

comply with Title VII.  Oquendo v. Costco Wholesale Corp., 857 Fed App’x 9, 11 (1st 

Cir. Apr. 29, 2021) (unpublished).  Under Title VII, an accommodation is an undue 

hardship “if it would impose more than a de minimis cost on the employer.”  Cloutier, 

390 F.3d at 134.  The undue hardship “calculus applies both to economic costs, such 

as lost business or having to hire additional employees to accommodate a Sabbath 

observer, and to non-economic costs, such as compromising the integrity of a seniority 

system.”  Id.   

The amended complaint asserts that the Plaintiffs hold sincerely held religious 

beliefs against receiving COVID-19 vaccinations and that the Hospital Defendants 

refused to consider or grant religious accommodations by failing to grant a religious 

exemption from the vaccine mandate, in violation of Title VII.  The amended 

complaint declares at the outset, in bold letters:  “All Plaintiffs seek in this lawsuit 

is to be able to continue to provide the healthcare they have provided to 

patients for their entire careers, and to do so under the same protective 

measures that have sufficed for them to be considered superheroes for over 

two years.”  ECF No. 152 ¶ 8.  This declaration is in keeping with the various 

allegations in the amended complaint indicating that a religious exemption from the 
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vaccine mandate was the exclusive accommodation the seven Plaintiffs sought from 

their respective employers.  Throughout the amended complaint and memoranda of 

law, the Plaintiffs employ the terms “religious accommodation” and “religious 

exemption” interchangeably, but, as I will discuss, although a “religious exemption” 

is a type of “religious accommodation,” it is by no means the only type.  

The focus of the Hospital Defendants’ motions to dismiss is the undue hardship 

affirmative defense afforded to the Hospital Defendants by Title VII.  The Hospital 

Defendants do not challenge the Plaintiffs’ ability to make out a prima facie claim.  

Specifically, the Hospital Defendants do not challenge the sincerity of the Plaintiffs’ 

asserted religious beliefs or that those beliefs are the reason for the Plaintiffs’ refusal 

to be vaccinated.  Nor do they challenge the Plaintiffs’ contentions that their 

employment was terminated because they refused to receive COVID-19 vaccinations 

in keeping with Plaintiffs’ religious objections to the vaccine.  Thus, for purposes of 

the motions to dismiss, the Plaintiffs have set forth a prima facie case of religious 

discrimination in violation of Title VII, and the motions turn on the undue hardship 

affirmative defense. 

b.  Legal Analysis of the Title VII Claims 

The Hospital Defendants contend that the Plaintiffs’ Title VII claim must be 

dismissed because, based on the allegations of the amended complaint, the sole 

accommodation sought by the Plaintiffs—a religious exemption from the vaccine 

requirement—would necessarily, as a matter of law, impose an undue hardship on 

them as employers and therefore the accommodation is not required by Title VII.  

Undue hardship is an affirmative defense for purposes of Title VII that must be pled 
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and proven by the employer.  See Adeyeye v. Heartland Sweeteners, LLC, 721 F.3d 

444, 448 (7th Cir. 2013) (“The statutory definition of “religion” in Title VII . . . 

[includes] an explicit affirmative defense for failure-to-accommodate claims if the 

accommodation would impose an undue hardship on the employer.”); Union 

Independiente de la Autoridad de Acueductos y Alcantarillados de P.R., 279 F.3d at 

55 (explaining that the employer bears the burden to show that any accommodation 

would result in undue hardship).   

In its decision affirming my order denying the Plaintiffs’ Motion for a 

Preliminary Injunction, the First Circuit determined that the “hospitals need not 

provide the exemption the appellants request because doing so would cause them to 

suffer undue hardship.”  Does 1-6 v. Mills, 16 F.4th at 36.  Although informative, this 

determination is not conclusive at this stage because it was preliminary, having been 

voiced in connection with appellate review of the denial of the Plaintiffs’ motion for a 

preliminary injunction.   

The Hospital Defendants contend that the amended complaint, which asserts 

that “the Governor has threatened to revoke the licenses of all health care employers 

who fail to mandate that all employees receive the COVID-19 vaccine,” ECF No. 152 

¶ 34, demonstrates on its face that the threat of sanctions for violating the mandate 

is real and is more than a de minimis hardship for purposes of Title VII.  In addition, 

the Hospital Defendants note that the Plaintiffs do not allege that they sought or are 

entitled to any other reasonable accommodation. 

“Affirmative defenses may be raised in a motion to dismiss, provided that the 

facts establishing the defense [are] clear ‘on the face of the plaintiff’s pleadings.’”  
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Zenon v. Guzman, 924 F.3d 611, 616 (1st Cir. 2019) (alterations omitted) (quoting 

Santana-Castro v. Toledo-Davila, 579 F.3d 109, 113-14 (1st Cir. 2009)).  “[W]hen the 

facts establishing the defense appear within the four corners of the complaint, and 

upon review there is ‘no doubt’ that the plaintiff’s claim is barred by the raised 

defense, dismissal is appropriate.”  Id. at 616.  Thus, my analysis must address 

whether the facts establishing the affirmative defense are clear on the face of the 

pleadings, and then whether there is any room to doubt that the Plaintiffs’ action is 

barred by the affirmative defense of undue hardship as asserted by the Hospital 

Defendants.   

As a threshold matter, and before addressing the Plaintiffs’ arguments in 

response to the motion, the record reflects that there is no dispute between the parties 

as to what Maine’s vaccine mandate requires of designated healthcare facilities and 

the consequences for such employers, including the Hospital Defendants, if they were 

to choose to violate it.  The Rule provides:  “If a Designated Healthcare Facility fails 

. . . to comply with the requirements of this rule, the Department may take 

enforcement action pursuant to 22 MRS §804 or as otherwise provided by law.”  10-

144-264 Me. Code R. § 7(G) (amended Nov. 10, 2021).  The statute, 22 M.R.S.A. § 804, 

provides:  

Any person who neglects, violates or refuses to obey the rules . . . may 
be ordered by the department, in writing, to cease and desist. . . .  In 
the case of any person who refuses to obey a cease and desist order . . .  
the department may impose a fine, which may not be less than $250 or 
greater than $1,000 for each violation. Each day that the violation 
remains uncorrected may be counted as a separate offense. . . . 
 
A licensing agency under the department may immediately suspend a 
license pursuant . . . for a violation under this section.  
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Further, the amended complaint itself acknowledges in paragraphs 33 and 34 

that the vaccine mandate required the Hospital Defendants not to employ healthcare 

workers who were unvaccinated against COVID-19 as of October 1, 2021: 

The Governor’s COVID-19 Vaccine Mandate also says that “[t]he 
organizations to which this requirement applies must ensure that each 
employee is vaccinated, with this requirement being enforced as a 
condition of the facilities’ licensure.” 
 
Thus, the Governor has threatened to revoke the licenses of all 
health care employers who fail to mandate that all employees 
receive the COVID-19 vaccine. 
      

ECF No. 152 ¶¶ 33-34 (emphasis in original).  Thus, among other penalties, the 

Hospital Defendants would risk the immediate suspension of their state-issued 

licenses if they were to violate the vaccine mandate. 

The Plaintiffs make several arguments in response to the Hospital Defendants’ 

position that it is clear from the face of the amended complaint that the Plaintiffs’ 

Title VII claims are barred by the undue hardship defense.  

First, the Plaintiffs contend in a conclusory fashion that “[c]ompliance with 

Title VII is not and cannot be an undue hardship.”  ECF No. 117 at 25.  They offer no 

support, however, for the proposition underlying this argument—that employers’ 

Title VII obligations excuse them from having to comply with a state statute and rule 

which mandate various vaccinations for healthcare workers—other than to argue 

that under the Supremacy Clause of the Constitution, “the federal law takes 

precedence and the state law is preempted,” ECF No. 117 at 26 (emphasis omitted) 

(quoting Murphy v. NCAA, 138 S. Ct. 1461, 1480 (2018)).   
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Preemption occurs when “Congress enacts a law that imposes restrictions or 

confers rights on private actors [and] a state law confers rights or imposes restrictions 

that conflict with the federal law.”  Murphy, 138 S. Ct. at 1480.  Title VII’s provisions 

do not authorize or permit employers, however, to exempt their employees from 

federal and state laws with impunity.  The statute expressly provides that its 

provisions should not be construed “to exempt or relieve any person from any liability, 

duty, penalty, or punishment provided by any present or future law of any State or 

political subdivision of a State, other than any such law which purports to require or 

permit the doing of any act which would be an unlawful employment practice” under 

Title VII.  42 U.S.C.A. § 2000e-7 (West 2022).  “[A]n employer is not liable under Title 

VII when accommodating an employee’s religious beliefs would require the employer 

to violate federal or state law.”  Sutton v. Providence St. Joseph Med. Ctr., 192 F.3d 

826, 830 (9th Cir. 1999) (affirming dismissal of the plaintiff’s complaint because the 

requested accommodation would require the employer to violate federal law, which 

was an undue hardship as a matter of law).  Similarly, “[e]very circuit to consider the 

issue has . . . h[e]ld that Title VII does not require an employer to reasonably 

accommodate an employee’s religious beliefs if such accommodation would violate a 

federal statute.”  Yeager v. FirstEnergy Generation Corp., 777 F.3d 362, 363 (6th Cir. 

2015); see also Seaworth v. Pearson, 203 F.3d 1056, 1057 (8th Cir. 2000) (“Requiring 

defendants to violate the Internal Revenue Code and subject themselves to potential 

penalties by not providing Seaworth's SSN on information returns results in undue 

hardship.”).  Thus, the Plaintiffs’ suggestion that the Hospital Defendants’ obligation 

to comply with Title VII necessarily excuses them from having to comply with the 
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vaccine mandate is unavailing because the consequences that the Hospital 

Defendants would face for their noncompliance are more than de minimis.  See 

Ansonia Bd. of Educ. v. Philbrook, 479 U.S. 60, 67 (1986) (noting that an 

accommodation causes an undue hardship whenever it results in a more-than-de 

minimis cost to the employer).   

Second, the Plaintiffs contend that the question of whether the Hospital 

Defendants’ refusal to accommodate the Plaintiffs’ religious objections constitutes an 

undue hardship is a question of fact that cannot properly be decided on a motion to 

dismiss.  The Plaintiffs cite to numerous decisions indicating that whether an 

otherwise reasonable accommodation sought by an employee would present an undue 

hardship for the employer is generally a question of fact and not for decision at the 

motion-to-dismiss stage.  See, e.g., McWright v. Alexander, 982 F.2d 222, 227 (7th Cir. 

1992) (“As for the balance between ‘reasonable accommodation’ and ‘undue hardship,’ 

these matters are questions of fact and thus generally inappropriate for resolution on 

the pleadings.”); Kimbro v. Atl. Richfield Co., 889 F.2d 869, 877 (9th Cir. 1989) (“[W]e 

note that whether a particular accommodation would have imposed an undue 

hardship on the employer is a question of fact.”); Doe 1 v. NorthShore Univ. 

HealthSystem, No. 21-cv-05683, 2021 WL 5578790, at *4 (N.D. Ill. Nov. 30, 2021) 

(“Assessing the undue-hardship question on the merits typically requires factual 

development, because whether an employer can ‘reasonably accommodate a person’s 

religious beliefs without undue hardship “is basically a question of fact.”’” (quoting 

Minkus v. Metro. Sanitary Dist. of Greater Chi., 600 F.2d 80, 81 (7th Cir. 1979))).  

Here, however, and as explained previously, the facts establishing the requirements 

Case 1:21-cv-00242-JDL   Document 156   Filed 08/18/22   Page 20 of 36    PageID #: 1619

Addendum - 020

Case: 22-1710     Document: 00117967914     Page: 92      Date Filed: 01/25/2023      Entry ID: 6545257



 

21 
 

of the vaccine mandate and the consequences for employers who fail to abide by it are 

not in dispute.  The Plaintiffs have not pointed to any disputed fact in relation to the 

requirements of the vaccine mandate that requires further development beyond the 

motion to dismiss stage.  

Finally, the Plaintiffs contend that the State Defendants and the Hospital 

Defendants have adopted inconsistent positions on whether any religious 

accommodation is available under the vaccine mandate.  The Plaintiffs argue that 

the “Defendants cannot have their cake and eat it too, relying on the Vaccine Mandate 

to say it would be an undue hardship to violate state law while at the same time 

espousing that the Vaccine Mandate does not prohibit employers from providing an 

accommodation under Title VII.”  ECF No. 117 at 28.  The Plaintiffs then assert that 

“[i]f State Defendants do not prohibit such an accommodation under Title VII, then 

[Hospital] Defendants cannot claim an undue hardship for violating a state law that 

does not prohibit providing Plaintiffs with accommodations.”  ECF No. 117 at 29.9   

The stated positions of the State and Hospital Defendants are not, however, 

inconsistent.  The amended complaint does not allege that any of the Defendants have 

asserted that all religious accommodations, apart from the exemption the Plaintiffs 

desire, are unavailable.  As the Plaintiffs acknowledge in paragraph 90 of their 

amended complaint, when MaineHealth denied Plaintiff Lowe’s request for a 

religious exemption, it also informed her:  “If you seek an accommodation other than 

 
  9  The Plaintiffs quote from written DHHS guidance that explains that, although the Rule does not 
prohibit employers from providing reasonable accommodations under Title VII, “if such 
accommodations are provided by a [designated healthcare facility, those accommodations] must 
comply with the [R]ule.”  ECF No. 117 at 28 (quoting State of Me., Health Care Workers Vaccination 
FAQs, (Nov. 10, 2021), https://www.maine.gov/covid19/vaccines/public-faq/health-care-worker-
vaccination).   

Case 1:21-cv-00242-JDL   Document 156   Filed 08/18/22   Page 21 of 36    PageID #: 1620

Addendum - 021

Case: 22-1710     Document: 00117967914     Page: 93      Date Filed: 01/25/2023      Entry ID: 6545257



 

22 
 

a religious exemption from the state mandated vaccine, please let us know.”  ECF No. 

152 ¶ 90.  Contrary to the Plaintiffs’ argument, the State and Hospital Defendants’ 

positions–that a religious exemption from the vaccine mandate is not available but 

that other religious accommodations consistent with both Title VII and Maine’s 

COVID-19 vaccine mandate may be available–are consistent.   

c.  Conclusion 

To reprise, the facts establishing the affirmative defense of undue hardship are 

clear from the face of the Plaintiffs’ pleadings, and there is no doubt that the 

affirmative defense bars the Plaintiffs’ Title VII claim.  The Plaintiffs sought one 

specific religious accommodation to the COVID-19 vaccine mandate—an exemption—

that, if granted, would place the Hospital Defendants in violation of state law.  Title 

VII does not mandate that employers provide the specific accommodation requested 

by an employee, nor does it require employers to provide accommodations that would 

require the employer to violate state law.  Accepting the properly pled facts set forth 

in the amended complaint as true, if the Hospital Defendants had granted the sole 

accommodation sought by the Plaintiffs, it would result in an undue hardship by 

subjecting the Hospital Defendants to the imposition of a fine and the “immediat[e] 

suspension of a license.”  22 M.R.S.A. § 804(2), (3).  

The amended complaint and the other information that may be considered 

under Fed. R. Civ. P. 12(b)(6) leaves no doubt that the Plaintiffs’ Title VII claims are 

barred by the affirmative defense of undue hardship.  See Zenon, 924 F.3d at 616.  

Accordingly, the amended complaint fails to state plausible claims for relief under 

Title VII and the claims are properly dismissed. 
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3. Free Exercise Clause of the First Amendment  

The Plaintiffs assert that the appropriate standard of constitutional review for 

their claim under the Free Exercise Clause of the First Amendment is strict scrutiny, 

which, they contend, is a standard that the COVID-19 mandate cannot survive.  The 

State Defendants contend that the less-demanding rational basis standard of 

constitutional review applies, and that the COVID-19 vaccine mandate satisfies this 

standard and thus does not violate the Free Exercise Clause.  The question of which 

standard of constitutional review applies in this case turns on whether the COVID-

19 vaccine mandate is neutral and generally applicable, as explained further below.  

The Free Exercise Clause, which applies to the states through the Fourteenth 

Amendment, provides that “Congress shall make no law prohibiting the free exercise” 

of religion.  U.S. Const. amend. I, see Cantwell v. Connecticut, 310 U.S. 296, 303-04 

(1940) (incorporating the Free Exercise Clause of the First Amendment against the 

states).  The Clause “embraces two concepts[:] freedom to believe and freedom to act.”  

Cantwell, 310 U.S. at 303.  Although the freedom to believe is absolute, the freedom 

to act on one’s religious beliefs “remains subject to regulation for the protection of 

society.”  Id. at 304. 

The Free Exercise Clause does not prevent states from enacting a “neutral, 

generally applicable regulatory law,” even when that law infringes on religious 

practices.  See Emp. Div., Dep’t of Hum. Res. of Or. v. Smith, 494 U.S. 872, 879-882 

(1990).  Laws that are deemed both neutral and generally applicable are traditionally 

subject to rational basis review.  Thus, in Smith, the U.S. Supreme Court explained:  

“We have never held that an individual’s religious beliefs excuse him from compliance 
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with an otherwise valid law prohibiting conduct that the State is free to regulate.  On 

the contrary, the record of more than a century of our free exercise jurisprudence 

contradicts that proposition.”  Id. at 878-79.  Further, “if prohibiting the exercise of 

religion . . . is not the object of the [state action] but merely the incidental effect of a 

generally applicable and otherwise valid provision, the First Amendment has not 

been offended.”  Id. at 878.   

However, if a law burdens a religious practice and does not satisfy the 

requirements of neutrality and general applicability, the law is invalid under the Free 

Exercise Clause unless it survives strict scrutiny.  Church of the Lukumi Babalu Aye, 

Inc. v. City of Hialeah, 508 U.S. 520, 546 (1993).  Under this heightened standard of 

review, a law will be deemed invalid under the Free Exercise Clause unless it is 

“justified by a compelling governmental interest and . . . narrowly tailored to advance 

that interest.”  Id. at 531-32. 

To determine whether rational basis or strict scrutiny review applies, I turn to 

consider whether the COVID-19 vaccine mandate is both (1) neutral and (2) generally 

applicable. 

a. Neutrality 

Neutrality examines whether the State’s object, or purpose, was to “infringe 

upon or restrict practices because of their religious motivation.”  Lukumi, 508 U.S. at 

533.  A law is not neutral if its object “is to infringe upon or restrict practices because 

of their religious motivation.”  Id.  The first step in determining the object of a law is 

to examine whether it is facially neutral. Id. (“[T]he minimum requirement of 

neutrality is that a law not discriminate on its face.”). 
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By this standard, the COVID-19 vaccine mandate challenged here is facially 

neutral.  Neither the statute nor the Rule mention religion, even by implication.  

Operating in tandem, they require that all healthcare workers employed at 

designated healthcare facilities receive the COVID-19 vaccination.  They do not treat 

the COVID-19 vaccine differently than any other vaccines mandated under Maine 

law. 

The vaccine mandate’s facial neutrality is not dispositive, though, because a 

“[g]overnment [also] fails to act neutrally when it proceeds in a manner intolerant of 

religious beliefs or restricts practices because of their religious nature.”  Fulton v. 

City of Philadelphia, 141 S. Ct. 1868, 1877 (2021).  Thus, even a facially neutral law 

may not be neutral for Free Exercise purposes if its object is to discriminate against 

religious beliefs, practices, or motivations.  Lukumi, 508 U.S. at 534 (“The Free 

Exercise Clause protects against governmental hostility, which is masked, as well as 

overt.”).  To discern whether the object of a law is discriminatory, courts look to “the 

historical background of the decision under challenge, the specific series of events 

leading to the enactment or official policy in question, and the legislative or 

administrative history, including contemporaneous statements made by members of 

the decision[-]making body.”  Id. at 540.  

The amended complaint asserts that the COVID-19 vaccine mandate is not 

neutral because the removal of the religious exemption from the Rule in 2021 

“specifically target[ed] Plaintiffs’ religious beliefs for disparate and discriminatory 

treatment.”  ECF No. 152 ¶ 119.  The amended complaint asserts that “[b]y removing 

statutorily required religious accommodations from consideration in Maine, the 
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Governor has created and singled out for disparate treatment a specific class of 

healthcare employees (i.e., religious objectors to COVID-19 vaccinations) as compared 

to other similarly situated healthcare workers (i.e., those with medical exemption 

requests).”  ECF No. 152 ¶ 147.  The Plaintiffs characterize this removal as a 

“religious gerrymander.”  ECF No. 152 ¶ 121.   

The Plaintiffs’ “religious gerrymander” argument fails to account for the fact 

that it was the Maine Legislature, and not the Governor, that removed religious and 

philosophical exemptions from mandated vaccines, and that the removal occurred 

with the 2019 amendment of the statute, two years prior to the enactment of the Rule 

challenged by Plaintiffs.  Following the unsuccessful People’s Veto held in 2020 that 

challenged the 2019 statutory change, DHHS removed the religious exemption from 

the Rule in April 2021 to conform the Rule to the change.  These revisions pre-dated 

the adoption of the COVID-19 vaccine requirement.   

The 2019 revision of 22 M.R.S.A. § 802(4-B) is therefore distinguishable from 

the history of the revision of the regulation challenged in New Hope Family Services 

v. Poole, 966 F.3d 145 (2d. Cir. 2020), which Plaintiffs heavily rely upon.  In New Hope 

Family Services, a Christian adoption agency brought a Free Exercise challenge 

against a facially neutral regulation that prohibited adoption agencies from 

discriminating on the basis of sexual orientation and marital status.  Id. at 148-49.  

The regulation at issue was revised to include this non-discrimination provision in 

2013, and for five years following that change the agency continued its practice of 

referring unmarried or same-sex couples seeking to adopt to other agencies because 

of the agency’s religious belief against recommending or placing children with 
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unmarried or same-sex couples.  Id. at 157-58.  In 2018, though, the state notified the 

agency that it would need to change its policy to comply with the regulation, or it 

would be required to close.  Id. at 158-59.  The district court granted the state’s motion 

to dismiss the agency’s complaint, determining that the regulation was facially 

neutral and that there was no evidence that the aim of the regulation was to restrict 

or infringe upon religious practices.  The Second Circuit reversed, id. at 160, 

determining that the complaint raised a plausible suspicion of hostility to religious 

beliefs despite the regulation’s facial neutrality for multiple reasons.  Id. at 165-70.  

These included the apparent inconsistencies between the regulation at issue and the 

statute it implemented, the abrupt and unexplained change in the way the Plaintiff’s 

practices were treated, and public statements made by agency personnel that 

arguably demonstrated hostility to religious beliefs.  Id.  

Here, unlike in New Hope Family Services, the amended complaint does not 

allege facts that raise a plausible suspicion that hostility to religious beliefs motivated 

Maine’s removal of non-medical exemptions to mandatory vaccinations.  Accepting 

all well-pleaded facts in the amended complaint as true and drawing all reasonable 

inferences in favor of the Plaintiffs, the amended complaint does not allege facts 

suggesting that religious animosity inspired the statutory removal of the religious 

exemption to mandatory vaccinations in 2019 or the corresponding revision made to 

the Rule in April 2021.  Nor does the amended complaint allege any public comments 

or other facts associated with the adoption of the COVID-19 vaccine mandate in 

August 2021 that would, if proven, establish that the same arose from a hostility to 

religious beliefs.   
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For the foregoing reasons, the COVID-19 vaccine mandate is neutral.  

b.  General Applicability 

General applicability addresses whether the State has selectively “impos[ed] 

burdens only on conduct motivated by religious belief.”  Lukumi, 508 at 543.  The 

State Defendants contend that the COVID-19 vaccine mandate is generally 

applicable and does not target religious beliefs because the distinction between 

permitted medical exemptions and prohibited non-medical exemptions is based on an 

employee’s medical condition, not the employee’s beliefs.  The Plaintiffs argue that 

“the Vaccine Mandate treats religious exemptions less favorably than some 

nonreligious exemptions.  That is enough to remove the law from [the] neutrality and 

general applicability requirement of the First Amendment.”  ECF No. 117 at 6.   

The Plaintiffs’ approach to the question of general applicability bypasses a 

necessary analytical step.  Courts must first determine whether the religious and 

secular interests at issue are comparable and then, if they are, examine, whether the 

less favorable treatment of religious interests results from a constitutionally 

impermissible value judgment.  As the Supreme Court recently explained, 

“government regulations are not neutral and generally applicable, and therefore 

trigger strict scrutiny under the Free Exercise Clause, whenever they treat any 

comparable secular activity more favorably than religious exercise.”  Tandon v. 

Newsom, 141 S. Ct. 1294, 1296 (2021). 

The Plaintiffs contend that the secular activity at issue in this case that is 

comparable to the religious exemption the Plaintiffs seek is the COVID-19 vaccine 

mandate’s medical exemption from all mandatory vaccines.  The Plaintiffs assert that 
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because individuals who are medically exempt from receiving the COVID-19 vaccine 

pose the same risk to the larger population as those who would be religiously exempt, 

the COVID-19 vaccine mandate is not generally applicable.  

The Supreme Court has explained that “whether two activities are comparable 

for purposes of the Free Exercise Clause must be judged against the asserted 

government interest that justifies the regulation.”  Id.  The COVID-19 vaccine 

mandate’s purpose is threefold:  (1) “to protect the health and lives of Maine people,” 

(2) to “safeguard Maine’s health care capacity,” and (3) to “limit the spread of the 

[COVID-19] virus.”  ECF No. 1-1 at 1 (Press Release from Governor Mills’s office 

announcing the Rule).  A medical exemption to state-mandated vaccines is 

fundamentally different and, therefore, not comparable to a religious exemption 

because a medical exemption aligns with the State’s interest in protecting public 

health and, more specifically, medically vulnerable individuals from illness and 

infectious diseases, while non-medical exemptions, including religious exemptions, 

do not.  This fundamental difference was recognized in the First Circuit’s earlier 

decision in this case: “[E]xempting from vaccination only those whose health would 

be endangered by vaccination does not undermine Maine’s asserted interests here: 

(1) ensuring that healthcare workers remain healthy and able to provide the needed 

care to an overburdened healthcare system; (2) protecting the health of the those in 

the state most vulnerable to the virus—including those who are vulnerable to it 

because they cannot be vaccinated for medical reasons; and (3) protecting the health 

and safety of all Mainers, patients and healthcare workers alike.”  Does 1-6 v. Mills, 

16 F.4th at 30-31.   
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Thus, exempting healthcare workers whose own health would be endangered 

if forced to receive a vaccine is in harmony with the purpose of the vaccine 

requirement itself—to protect public health.  Additionally, the COVID-19 vaccine 

mandate at issue here provides a single objective exemption—a medical exemption—

and as the First Circuit observed, “[n]o case in this circuit and no case of the Supreme 

Court holds that a single objective exemption renders a rule not generally applicable.”  

Does 1-6 v. Mills, 16 F.4th at 30. 

Individualized exemptions may, however, undermine a regulation’s general 

applicability if they display an unconstitutional value judgment that gives preference 

to secular concerns over religious concerns.  In Fulton, the Supreme Court explained 

that “[a] law is not generally applicable if it invites the government to consider the 

particular reasons for a person’s conduct by providing a mechanism for individualized 

exemptions.”  Fulton, 141 S. Ct. at 1877; see also Cent. Rabbinical Cong. of U.S. & 

Can. v. N.Y.C. Dep’t. of Health & Mental Hygiene, 763 F.3d 183, 197 (2d Cir. 2014) 

(“A law is . . . not generally applicable if it is substantially underinclusive such that 

it regulates religious conduct while failing to regulate secular conduct that is at least 

as harmful to the legitimate government interests purportedly justifying it.”).  The 

Plaintiffs also contend that the medical exemption at issue here should be treated as 

an individualized exception that is “sufficiently suggestive of discriminatory intent 

so as to trigger heightened scrutiny.”  ECF No. 117 at 11 (quoting and relying on 

Fraternal Order of Police Newark Lodge No. 12 v. City of Newark, 170 F.3d 359, 366 

(3d Cir. 1999)).  In Fraternal Order of Police, the Third Circuit applied strict scrutiny 

to invalidate a regulation that prohibited beards for male police officers that was 
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adopted for the stated purpose of promoting uniformity of the officers’ appearance, 

and that granted a medical exemption from the requirement while not exempting 

officers who maintained beards as a matter of religious faith.  170 F.3d at 365-67.   

In this case, the amended complaint and the properly considered documents, 

information, and facts before me show that the purpose of requiring COVID-19 

vaccinations for healthcare workers is solely to protect public health.  Exempting 

individuals whose health will be threatened if they receive a COVID-19 vaccine is an 

essential, constituent part of a reasoned public health response to the COVID-19 

pandemic.  It does not express or suggest a discriminatory bias against religion.  See 

W.D. v. Rockland County, 521 F. Supp. 3d 358, 403 (S.D.N.Y. 2021) (concluding that 

New York’s emergency declaration mandating vaccinations against measles, which 

provided a medical exemption but not a religious exemption, met the requirement of 

general applicability by “encouraging vaccination of all those for whom it was 

medically possible, while protecting those who could not be inoculated for medical 

reasons”).  In the context of the COVID-19 vaccine mandate, the medical exemption 

is rightly viewed as an essential facet of the vaccine’s core purpose of protecting the 

health of patients and healthcare workers, including those who, for bona fide medical 

reasons, cannot be safely vaccinated.  In addition, the vaccine mandate places an 

equal burden on all secular beliefs unrelated to protecting public health—for 

example, philosophical or politically-based objections to state-mandated vaccination 

requirements—to the same extent that it burdens religious beliefs. 

Thus, the medical exemption available as to all mandatory vaccines required 

by Maine law does not reflect a value judgment unfairly favoring secular interests 
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over religious interests.  As an integral part of the vaccine requirement itself, the 

medical exemption for healthcare workers does not undermine the vaccine mandate’s 

general applicability.  The amended complaint does not plead any facts that plausibly 

support the conclusion that the COVID-19 vaccine mandate is not generally 

applicable.  Because the COVID-19 vaccine mandate is both neutral and generally 

applicable, rational basis review applies.   

c. Rational Basis Review 

“A law survives rational basis review so long as the law is rationally related to 

a legitimate governmental interest.”  Cook v. Gates, 528 F.3d 42, 55 (1st Cir. 2008).  

Thus, the Plaintiffs must plead facts to plausibly support a claim that “the 

governmental infringement is not rationally related to a legitimate government 

purpose.”  Mulero-Carrillo v. Román-Hernández, 790 F.3d 99, 107 (1st Cir. 2015).  For 

the following reasons, I conclude that the Plaintiffs have not pled facts that plausibly 

support their claim that the COVID-19 vaccine mandate is not rationally related to a 

legitimate government interest.   

As described previously, the COVID-19 vaccine mandate’s purpose is threefold: 

(1) “to protect the health and lives of Maine people,” (2) to “safeguard Maine’s health 

care capacity,” and (3) to “limit the spread of the [COVID-19] virus.”  ECF No. 1-1 at 

1 (Press Release from Governor Mills’s office announcing the Rule).  As the Supreme 

Court has observed, curbing the spread of COVID-19 is “unquestionably a compelling 

interest.”  Roman Cath. Diocese of Brooklyn v. Cuomo, 141 S. Ct. 62, 67 (2020) (per 

curiam).  An unquestionably compelling interest is inherently legitimate.  
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Safeguarding Maine’s healthcare delivery capacity and protecting the health and 

lives of Maine people are also legitimate government interests.   

The Plaintiffs make a single, unsupported assertion in the amended complaint 

challenging the government’s interest:  “There is no legitimate, rational, or 

compelling interest in the Governor’s COVID-19 Vaccine Mandate’s exclusion of 

exemptions and accommodations for sincerely held religious beliefs.”  ECF No. 152 

¶ 124.  The Plaintiffs do not elaborate on this argument in their memorandum.  This 

conclusory statement does not present any facts which cast doubt on the legitimacy 

of the Government’s asserted interests in the COVID-19 vaccine mandate.  

Reducing the number of unvaccinated healthcare workers at designated 

healthcare facilities in Maine is rationally related to the Government’s interests in 

limiting the spread of COVID-19, safeguarding Maine’s healthcare capacity, and 

protecting the lives and health of Maine people.  Thus, the COVID-19 vaccine 

mandate is rationally related to the asserted legitimate governmental interests.  For 

this reason, the Free Exercise claim is properly dismissed.  

4. Equal Protection Clause  

 The amended complaint asserts that the COVID-19 vaccine mandate 

impermissibly creates a class of religious objectors and then subjects them to 

disparate treatment, in violation of the Equal Protection Clause.  “[W]here a law 

subject to an equal protection challenge ‘does not violate [a plaintiff’s] right of free 

exercise of religion,’ courts do not ‘apply to the challenged classification a standard of 

scrutiny stricter than the traditional rational-basis test.’” W.D., 521 F. Supp. 3d at 

410 (second alteration in original) (quoting A.M. ex rel. Messineo v. French, 431 F. 
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Supp. 3d 432, 446 (D. Vt. 2019)); accord Wirzburger v. Galvin, 412 F.3d 271, 282-83 

(1st Cir. 2005) (“Because we [hold] that the [challenged law] does not violate the Free 

Exercise Clause, we apply rational basis scrutiny to the fundamental rights based 

claim that [the law] violates equal protection.”). 

Because I have determined that the vaccine mandate is rationally based, no 

further analysis is required, and the amended complaint’s Equal Protection claim is 

appropriately dismissed. 

5. Supremacy Clause  

The amended complaint also asserts that the COVID-19 vaccine mandate 

violates the Supremacy Clause of the U.S. Constitution, U.S. Const. Art. VI, cl. 2, 

because the mandate purportedly violates the anti-discrimination provisions of Title 

VII.   

The Supremacy Clause “is not the ‘source of any federal rights,’ and certainly 

does not create a cause of action.”  Armstrong v. Exceptional Child Ctr., Inc., 575 U.S. 

320, 324-25 (2015) (quoting Golden State Transit Corp. v. City of Los Angeles, 493 

U.S. 103, 107 (1989)).  Rather, the Supremacy Clause “creates a rule of decision” that 

“instructs courts what to do when state and federal law clash.”  Id.  As explained in 

the analysis of the Plaintiffs’ Title VII claim, state and federal law do not clash here, 

and the mandate does not violate Title VII.    

Accordingly, the amended complaint’s claim under the Supremacy Clause that 

the Defendants “attempt[ed] to make Maine law supersede federal law,” ECF No. 152 

at 32, is appropriately dismissed as to all Defendants.   
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6.  Unlawful Conspiracy to Violate Plaintiffs’ Civil Rights in 
      Violation of 42 U.S.C.A. § 1985 

 
“A civil rights conspiracy as commonly defined is ‘a combination of two or more 

persons acting in concert to commit an unlawful act . . . the principal element of which 

is an agreement between the parties to inflict a wrong against or injury upon 

another.’”  Parker v. Landry, 935 F.3d 9, 17 (1st Cir. 2019) (quoting Est. of Bennett v. 

Wainwright, 548 F.3d 155, 178 (1st Cir. 2008)).  To plead a civil rights conspiracy in 

violation of 42 U.S.C.A. § 1985, a Plaintiff must “allege that the purpose of the 

conspiracy is ‘to deprive the plaintiff of the equal protection of the laws,’ describe at 

least one overt act in furtherance of the conspiracy, and ‘show either injury to person 

or property, or a deprivation of a constitutionally protected right.’”  Alston v. Spiegel, 

988 F.3d 564, 577 (1st Cir. 2021) (quoting Pérez-Sánchez v. Pub. Bldg. Auth., 531 F.3d 

104, 107 (1st Cir. 2008)).   

The amended complaint asserts that the State and Hospital Defendants 

conspired to violate the Plaintiffs’ civil rights in violation of 42 U.S.C.A. § 1985, but 

provides only conclusory, nonfactual allegations in support.  The primary assertion 

made in support of the conspiracy claim is that the Hospital Defendants made public 

statements that were supportive of the COVID-19 vaccine mandate after it was 

announced, and that the Hospital Defendants subsequently refused to grant religious 

exemptions from the COVID-19 vaccination requirement.  The amended complaint 

postulates that this public demonstration of support following the announcement of 

the Rule shows that the State and Hospital Defendants had agreed to deprive the 
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Plaintiffs of their constitutionally protected rights to free exercise of religion and to 

equal protection of the laws.  

The Plaintiffs’ contention that the Hospital Defendants’ expression of support 

for the Rule following its adoption constitutes evidence of a civil conspiracy is 

implausible.  “Vague and conclusory allegations about persons working together, with 

scant specifics as to the nature of their joint effort or the formation of their agreement, 

will not suffice to defeat a motion to dismiss” regarding a claimed civil rights 

conspiracy.  Alston, 988 F.3d at 578.  As the First Circuit observed in its review of my 

earlier denial of the Plaintiffs’ motion for preliminary injunction, the Plaintiffs here 

“do not allege that the hospitals had any role in the amendment of the statute or 

issuance of the regulation, only that they supported the regulation after the fact.”  

Does 1-6 v. Mills, 16 F.4th at 37.  Because the Plaintiffs have failed to plead facts 

that, if proven, could demonstrate the existence of a conspiracy, the § 1985 claim is 

dismissed. 

III.  CONCLUSION 

For the reasons stated above, the State and Hospital Defendants’ Motions to 

Dismiss (ECF Nos. 107, 108, 109) are GRANTED.    

SO ORDERED.             

Dated: August 18, 2022.    

 
      /s/ JON D. LEVY  

   CHIEF U.S. DISTRICT JUDGE 
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  UNITED STATES DISTRICT COURT 
 DISTRICT OF MAINE 
 
 
 
 

ALICIA LOWE, et al., )  
Plaintiff(s), )  
 )  
v. ) Civil No. 1:21-cv-00242-JDL 
 )  
JANET T MILLS, et al., )  
Defendant(s), )  

 
 
 
 
 JUDGMENT 
 

Pursuant to the Order on Motions to Dismiss entered on August 18, 2022 

by Chief U.S. District Judge Jon D. Levy;  

JUDGMENT of Dismissal is hereby entered as to defendants Janet T. 

Mills, Jeanne M. Lambrew, Dr. Nirav D. Shaw, MaineHealth, Genesis HealthCare 

of Maine LLC, Genesis Healthcare LLC, MaineGeneral Health and Northern Light 

Eastern Maine Medical Center. 

CHRISTA K. BERRY 
CLERK 
 
 
 

By:  /s/ Charity Pelletier 
Deputy Clerk  
 

 
Dated: August 19, 2022 
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