
 
December 27, 2022 
 
Deborah Hunt 
Clerk, United States Court of Appeals for the Sixth Circuit 
540 Potter Stewart United States Courthouse 
100 East Fifth Street 
Cincinnati, Ohio 45202 
 
Filed Electronically 
 

Re: Response to Rule 28(j) letter in Kentucky v. Biden, No. 21-6147 (6th Cir.) 
 
Dear Ms. Hunt: 
 
 The Appellees respond to the federal government’s Rule 28(j) letter regarding 
Louisiana v. Biden, --- F.4th ---, 2022 WL 17749291 (5th Cir. Dec. 19, 2022), in which 
the Fifth Circuit affirmed the issuance of a preliminary injunction against the same 
mandate at issue here. Id. at *13. 
 
 The federal government claims that the Fifth Circuit “effectively recognized 
that the Order falls within the statute’s terms.” That is wrong. The Fifth Circuit re-
served the question whether the close-nexus text is supported by the Procurement 
Act. Id. at *6 n.25 (recognizing the “compelling case” to the contrary made by the 
Eleventh Circuit). The Fifth Circuit instead found that using the Procurement Act to 
justify the contractor mandate violates the major-questions doctrine. Id. at *8–12; see 
Appellees’ Br. at 19–28. The panel reasoned that “Congress has not spoken clearly to 
authorize such a dramatic shift in the exercise of the President’s powers under the 
Procurement Act.” Louisiana, 2022 WL 17749291, at *12.  
 
 In reaching that conclusion, the Fifth Circuit rejected the same arguments that 
the federal government presses here. It dismissed as a “distinction without a differ-
ence” the federal government’s attempt to distinguish “between regulatory and non-
regulatory power” in this context. Id. at *11; see Appellees’ Br. at 24–26. And the 
panel concluded that “delegations to the President and delegations to an agency 
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should be treated the same under the major questions doctrine.” Louisiana, 2022 WL 
17749291, at *10 n.40; see Appellees’ Br. at 27. 
 

As for the remaining preliminary-injunction factors, the Fifth Circuit recog-
nized that “[t]he loss of an employee and the associated costs – monetary and other-
wise – are nonrecoverable costs.” Louisiana, 2022 WL 17749291, at *12; see Appellees’ 
Br. 34–37. And the panel emphasized that the President has declared that “[t]he pan-
demic is over . . . .” and that “any abstract ‘harm’ a stay might cause . . . pales in com-
parison and importance to the harms the absence of a stay threatens to cause count-
less individuals and companies.” Louisiana, 2022 WL 17749291, at *13 (citations 
omitted); see Appellees’ Br. 37–39. 
         

Sincerely, 
 
        /s/ Matthew F. Kuhn 
        /s/ Benjamin M. Flowers 
        /s/ Brandon J. Smith 
 
        Counsel for the Appellees 
 
cc: Counsel of record 
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