
1 
 

  
 

 
 
 
 
 
 
 
 
 
 
 

J O N A T H A N  S K R M E T T I  
ATTORNEY GENERAL AND REPORTER 

  P.O. BOX 20207, NASHVILLE, TN 37202  
  TELEPHONE  (615)741-3491  
  FACSIMILE  (615)741-2009 

 
 

April 21, 2023 
 
 
Deborah S. Hunt, Clerk 
United States Court of Appeals for the Sixth Circuit 
540 Potter Stewart U.S. Courthouse 
100 East Fifth Street 
Cincinnati, Ohio 45202-3988 
 
Re: State of Tennessee, et al. v. Department of Education, et al., No. 22-5807 
 
Dear Ms. Hunt: 
 

Plaintiffs-Appellees, other than Arizona, respectfully submit this Rule 28(j) 
letter concerning recently enacted laws.  These laws confirm States’ standing 
because the documents arguably conflict with States’ laws or ones they “desire to 
enact.”  Kentucky v. Yellen, 54 F.4th 325, 335-36 (6th Cir. 2022); States’ Br. 16-20. 

 
Today, Tennessee’s legislature passed a law prohibiting schoolteachers from 

being “[r]equired to use a student’s preferred pronoun when referring to the student 
if the preferred pronoun is not consistent with the student’s biological sex.”  2023 
Tenn. S.B. 466.  The legislature attempted to pass such a bill before the preliminary 
injunction.  That bill failed in Senate Finance Committee after the Fiscal Review 
Committee and ACLU of Tennessee asserted conflict with the challenged 
documents.  States’ Br. 20. 

 
Arkansas and Kentucky enacted laws similarly protecting teachers.  2023 Ark. 

Acts 542 (H.B. 1468); 2023 Ky. Laws Ch. 132 (S.B. 150).   
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Further, Arkansas and Idaho enacted bathroom laws that arguably conflict 
with the documents.  2023 Ark. Acts 317 (H.B. 1156); 2023 Idaho S.B. 1100. 

 
For athletics, Kansas completed a multiyear effort to protect female sports.  

2023 Kan. Sess. Laws (H.B. 2238).  That brings the total to 17 States with arguably 
conflicting laws. 

 
Finishing the process Ga. Code Ann. § 20-2-316 set in motion, States’ Br. 50, 

the Georgia High School Association created an arguably conflicting athletics policy 
that a “student’s sex is determined by the sex noted on his/her certificate at birth.”  
GHSA By-Law 1.47(b) (rev. Mar. 14, 2023), https://www.ghsa.net/constitution 
[https://perma.cc/KS9W-FSAG]. 

 
Each house of Missouri’s legislature has passed a bill arguably conflicting 

with the documents.  2023 Mo. H.B. 183; 2023 Mo. S.B. 39.  And Ohio is 
considering a “Save Women’s Sports Act” that would arguably conflict.  2023 Ohio 
H.B. 6 (introduced). 

 
States are “entitled to special solicitude in” standing analysis.  Massachusetts 

v. EPA, 549 U.S. 497, 520 (2007) (only Massachusetts demonstrated standing).  The 
district court did not abuse its discretion in declining to verify all States had standing.  
Cf. Kentucky, 54 F.4th at 358 n.1 (Nalbandian, J., concurring in part).  Moreover, all 
States have standing due to compliance costs and their status as objects of regulation. 
 

Respectfully submitted, 
 
       /s/ Clark Lassiter Hildabrand   
       Clark Lassiter Hildabrand 

  Senior Counsel 
P.O. Box 20207 

       Nashville, TN 37202 
 (615) 253-5642 
 Clark.Hildabrand@ag.tn.gov 

 
 Counsel for all Plaintiffs-Appellees 
 other than the State of Arizona 
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CERTIFICATE OF SERVICE 
  

I, Clark Hildabrand, counsel for Plaintiffs-Appellees other than the State of 

Arizona and a member of the Bar of this Court, certify that, on April 21, 2023, a 

copy of the foregoing Rule 28(j) letter was filed electronically through the appellate 

CM/ECF system with the Clerk of the Court.  I further certify that all parties required 

to be served have been served. 

       /s/ Clark Lassiter Hildabrand   
       Clark Lassiter Hildabrand 

  Senior Counsel 
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ADDENDUM PROVIDING CITED LEGISLATION 

Ex. No. Description 
1 2023 Tenn. S.B. 466 – passed second house Apr. 21, 2023 
2 2023 Ark. Acts 542 (H.B. 1468) – enacted Apr. 11, 2023 
3 2023 Ky. Laws Ch. 132 (S.B. 150) – enacted Mar. 29, 2023 
4 2023 Ark. Acts 317 (H.B. 1156) – enacted Mar. 21, 2023 
5 2023 Idaho S.B. 1100 – enacted Mar. 23, 2023 
6 2023 Kan. Sess. Laws (H.B. 2238) – enacted Apr. 6, 2023 
7 2023 Mo. H.B. 183 – passed House Apr. 17, 2023 
8 2023 Mo. S.B. 39 – passed Senate Mar. 23, 2023 
9 2023 Ohio H.B. 6 – third House committee hearing Apr. 19, 2023 
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Exhibit 1 
2023 Tenn. S.B. 466 
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HOUSE BILL 1269 
 By Cochran 

 

SENATE BILL 466 

By Rose 

 

 

SB0466 
001296 

- 1 - 

 
AN ACT to amend Tennessee Code Annotated, Title 49, 

Chapter 6, relative to student pronouns. 
 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF TENNESSEE: 

 SECTION 1.  Tennessee Code Annotated, Title 49, Chapter 6, Part 51, is amended by 

adding the following as a new section: 

 (a)  The general assembly finds that: 

 (1)  Teachers and employees of public schools and LEAs do not shed 

their constitutional rights to freedom of speech or expression while at work; 

 (2)  Protecting the right to free speech for teachers and employees of 

public schools and LEAs promotes important state interests; 

 (3)  The use of pronouns by teachers and employees of public schools 

and LEAs in an educational setting is a matter of free speech or expression; and 

(4)  A teacher or employee of a public school or LEA should never be 

compelled to affirm a belief with which the teacher or employee disagrees. 

(b)  A teacher or other employee of a public school or LEA is not: 

 (1)  Required to use a student's preferred pronoun when referring to the 

student if the preferred pronoun is not consistent with the student's biological sex; 

 (2)  Civilly liable for using a pronoun that is consistent with the biological 

sex of the student to whom the teacher or employee is referring, even if the 

pronoun is not the student's preferred pronoun; and 
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 (3)  Subject to an adverse employment action for not using a student's 

preferred pronoun, if the student's preferred pronoun is inconsistent with the 

student's biological sex. 

 (c)  A public school or LEA is not civilly liable if a teacher or employee of the 

public school or LEA refers to a student using a pronoun that is consistent with the 

biological sex of the student to whom the teacher or employee is referring, even if the 

pronoun is not the student's preferred pronoun. 

 SECTION 2.  This act takes effect upon becoming a law, the public welfare requiring it. 
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Exhibit 2 
2023 Ark. Acts 542 (H.B. 1468) 

Case: 22-5807     Document: 84-2     Filed: 04/21/2023     Page: 5 (8 of 48)



Case: 22-5807     Document: 84-2     Filed: 04/21/2023     Page: 6 (9 of 48)



Case: 22-5807     Document: 84-2     Filed: 04/21/2023     Page: 7 (10 of 48)



 

 

 

 

Exhibit 3 
2023 Ky. Laws Ch. 132 (S.B. 150) 
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Exhibit 4 
2023 Ark. Acts 317 (H.B. 1156) 
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Exhibit 5 
2023 Idaho S.B. 1100 
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Exhibit 6 
2023 Kan. Sess. Laws (H.B. 2238) 
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Exhibit 7 
2023 Mo. H.B. 183 
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Exhibit 8 
2023 Mo. S.B. 39 
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FIRST REGULAR SESSION 

[PERFECTED] 

SENATE SUBSTITUTE NO. 2 FOR 

SENATE BILL NO. 39 

102ND GENERAL ASSEMBLY  
INTRODUCED BY SENATORS THOMPSON REHDER, HOSKINS, MOON, CARTER, LUETKEMEYER, COLEMAN, 

FITZWATER, TRENT, BLACK, BEAN, ESLINGER AND GANNON. 

0815S.06P KRISTINA MARTIN, Secretary  

AN ACT 

To amend chapter 163, RSMo, by adding thereto one new section relating to participation in 

athletic competition, with a severability clause. 
 

Be it enacted by the General Assembly of the State of Missouri, as follows: 

     Section A.  Chapter 163, RSMo, is amended by adding thereto 1 

one new section, to be known as section 163.048, to read as 2 

follows:3 

     163.048.  1.  As used in this section, the following  1 

terms mean: 2 

     (1)  "Athletics", any interscholastic athletic games,  3 

contests, programs, activities, exhibitions, or other  4 

similar competitions organized and provided for students; 5 

     (2)  "Sex", the two main categories of male and female  6 

into which individuals are divided based on an individual's  7 

reproductive biology at birth and the individual's genome. 8 

     2.  (1)  The general assembly hereby finds the  9 

following: 10 

     (a)  A noticeable disparity continues between the  11 

athletics participation rates of students who are male and  12 

students who are female; and 13 

     (b)  Courts have recognized that classification by sex  14 

is the only feasible classification to promote the  15 
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governmental interest of providing opportunities for  16 

athletics for females. 17 

     (2)  The general assembly hereby declares that it is  18 

the public policy of this state to further the governmental  19 

interest of ensuring that sufficient opportunities for  20 

athletics remain available for females to remedy past  21 

discrimination on the basis of sex. 22 

     3.  (1)  Except as provided under subdivision (2) of  23 

this subsection, no private school, public school district,  24 

public charter school, or public or private institution of  25 

postsecondary education shall allow any student to compete  26 

in an athletics competition that is designated for the  27 

biological sex opposite to the student's biological sex as  28 

correctly stated on the student's official birth certificate  29 

as described in subsection 4 of this section or, if the  30 

student's official birth certificate is unobtainable,  31 

another government record. 32 

     (2)  A private school, public school, public charter  33 

school, or public or private institution of postsecondary  34 

education may allow a female student to compete in an  35 

athletics competition that is designated for male students  36 

if no corresponding athletics competition designated for  37 

female students is offered or available. 38 

     4.  For purposes of this section, a statement of a  39 

student's biological sex on the student's official birth  40 

certificate or another government record shall be deemed to  41 

have correctly stated the student's biological sex only if  42 

the statement was: 43 

     (1)  Entered at or near the time of the student's  44 

birth; or 45 

     (2)  Modified to correct any scrivener's error in the  46 

student's biological sex. 47 
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     5.  A private school, public school district, public  48 

charter school, or public or private institution of  49 

postsecondary education that violates subdivision (1) of  50 

subsection 3 of this section shall not receive any state aid  51 

under this chapter or chapter 173 or any other revenues from  52 

the state. 53 

     6.  The parent or guardian of any student, or any  54 

student who is over eighteen years of age, who is deprived  55 

of an athletic opportunity as a result of a violation of  56 

this section shall have a cause of action for injunctive or  57 

other equitable relief, as well as payment of reasonable  58 

attorney's fees, costs, and expenses of the parent,  59 

guardian, or student.  The relief and remedies set forth  60 

shall not be deemed exclusive and shall be in addition to  61 

any other relief or remedies permitted by law. 62 

     7.  The department of elementary and secondary  63 

education and the department of higher education and  64 

workforce development shall each promulgate all necessary  65 

rules and regulations for the implementation and  66 

administration of this section.  Such rules and regulations  67 

shall ensure compliance with state and federal law regarding  68 

the confidentiality of student medical information.  Any  69 

rule or portion of a rule, as that term is defined in  70 

section 536.010, that is created under the authority  71 

delegated in this section shall become effective only if it  72 

complies with and is subject to all of the provisions of  73 

chapter 536 and, if applicable, section 536.028.  This  74 

section and chapter 536 are nonseverable and if any of the  75 

powers vested with the general assembly pursuant to chapter  76 

536 to review, to delay the effective date, or to disapprove  77 

and annul a rule are subsequently held unconstitutional,  78 
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then the grant of rulemaking authority and any rule proposed  79 

or adopted after August 28, 2023, shall be invalid and void. 80 

     8.  The provisions of this section shall expire on  81 

August 28, 2027. 82 

     Section B.  If any provision of section A of this act  1 

or the application thereof to anyone or to any circumstance  2 

is held invalid, the remainder of those sections and the  3 

application of such provisions to others or other  4 

circumstances shall not be affected thereby. 5 
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Exhibit 9 
2023 Ohio H.B. 6 
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