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ARGUMENT

Plaintiffs insist that Eknes-Tucker isn’t binding. Neither is Dobbs. Not is Adams.
They maintain that the State conceded all disputed facts in its initial brief, though it’s
Plaintiffs who make an evidence-free argument for transgender individuals being
accorded quasi-suspect status. And it’s Plaintiffs who attempt to make an _Ar/ington
Heights-based intent argument for the first time on appeal. Plaintiffs’ Affordable Care
Act and Medicaid Act arguments fall flat as well. The Affordable Care Act argument is
simply an extension of the fallacy underlying Plaintiffs’ equal-protection claim, that the
State is making distinctions based on sex (or transgender status) and not based on a
diagnosis for one psychiatric condition (gender dysphoria) that affects some (but not
all) transgender individuals. The Medicaid Act argument runs into a standard that defers
to the State’s judgment and not that of WPATH or the Endocrine Society. Under that
deferential Medicaid standard, the State acted reasonably in concluding that certain
treatments for gender dysphoria, supported by low-quality and very-low-quality
evidence, shouldn’t be reimbursed because, as Plaintiffs’ expert stated, their “true effect
may be” or “is likely to be substantially different” from what the treatments’ proponents
expect. Tr.397:1-10 (Dr. Antommaria). This Court should thus reverse.
I. The State’s actions comply with the Equal Protection Clause.

Plaintiffs’ equal protection claim depends on them establishing discriminatory
intent on the part of Florida’s legislative branch and Florida’s executive branch, and

then overcoming the rational-basis standard of review. The intent inquiry, in turn,

1
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requires that Plaintiffs run the A#/ington Heights gauntlet, though they neither mentioned
Arlington Heights below nor put on evidence concerning its various factors. Overcoming
rational-basis review requires Plaintiffs to negate the rational bases already approved in
Eknes-Tucker. Finally, the United States’s request for Plaintiffs to have a mulligan—a
remand to make their intent claim anew—is inappropriate because Plaintiffs forfeited
the opportunity at trial and the trial court already addressed the issue. Rewarding
Plaintiffs for their poor choices below would obviously be unfair to the State.

A.  Plaintiffs must prove that the executive and legislative
branches acted with discriminatory intent.

It’s axiomatic that equal-protection challenges require the challenger to plead and
prove both discriminatory intent and discriminatory effect. See Washington v. Davis, 426
U.S. 229, 240 (1976). Here, Plaintiffs challenge mo distinct laws from #wo distinct
branches of government: Rule 59G-1.050(7) and Senate Bill 254.

The Florida Agency for Health Care Administration promulgated Rule 59G-
1.050(7) to bar Medicaid reimbursement for puberty blockers, cross-sex hormones, and
surgeries as treatments for gender dysphoria. AHCA is an executive-branch agency
headed by the Governor’s appointee.

The Florida Senate and Florida House passed SB254. Section 3 of the bill
prohibits Medicaid reimbursement for the use of puberty blockers, cross-sex hormones,

and surgeries as treatments for gender dysphoria. The Florida Legislature enacted

SB254 after AHCA promulgated its rule. Indeed, SB254 became law in the middle of
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the trial in this case with Plaintiffs amending their pleading during trial to challenge
section 3 of SB 254. E.g, Tr.*132:6-15."

Because the rule and the bill are “separate routes to the same destination,”
Plaintiffs must succeed in both of their challenges to obtain the redress they seek. Fla.
Family Policy Council v. Freeman, 561 F.3d 1246, 1256-58 (11th Cir. 2009). Stated
differently, defeating only the rule would allow the bill to remain in place and vice versa,
thereby denying Plaintiffs the Medicaid reimbursements they seek.

Crucially, to succeed, Plaintiffs must separately prove intentional discrimination
on the part of Florida’s executive branch (the Governor and AHCA) and Florida’s
legislative branch. Proving discriminatory intent for one doesn’t prove discriminatory
intent for the other. Brovich v. DNC, 141 S. Ct. 2321, 2349-50 (2021).

B. Rational basis is the appropriate level of scrutiny.

Plaintiffs’ protestations aside, the level of scrutiny that applies is clear as well.
This Court’s decision in Eknes-Tucker v. Governor of State of Alabama, 80 F.4th 1205 (11th
Cir. 2023), held that rational basis applies. That case concerned an Alabama bill that
regulated the same treatment (puberty blockers and cross-sex hormones) for the same
condition (gender dysphoria) as the Florida rule and bill. In Eknes-Tucker, this Court
held that gender-dysphoria regulations do #of discriminate based on sex. Id. at 1227-28.

Such regulations also do ot discriminate against transgender individuals. Id. at 1230.

' Tt *” citations refer to transctipt day 4.
3
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They do #not reinforce sex stereotypes. Id. at 1229. Nor is transgender status a quasi-
suspect classification that triggers heightened scrutiny. Id. at 1230. And so, rational basis
must apply. Id. at 1227-30.

Yet Plaintiffs resist the conclusions reached in Eknes-Tucker. They argue,
confusingly, that the Florida laws at issue have direct “gendered terms,” whatever that
means, unlike the Alabama law at issue in Ekznes-Tucker. Ans. Br. at 20-21. They say that
the State and Eknes-Tucker “misse[d] the mark” and got things “backwards.” Ans. Br.
at 22 & 29 n.17. They urge this Court nof to limit Glenn v. Brumby, 663 F.3d 1312 (11th
Cir. 2011), or Bostock v. Clayton County, 140 S. Ct. 1731 (2020), to the employment
context, though Eknes-Tucker already did just that. Compare Ans. Br. at 27 n.16, with
Eknes-Tucker, 80 F.4th at 1229.

Ultimately, Plaintiffs think that a mandate must issue in Eknes-Tucker, or an en
banc petition must be resolved, before Eknes-Tucker becomes binding. See Ans. Br. at
20. Not so. Published decisions control and Eknes-Tucker is a published decision. See
Martin v. Singletary, 965 F.2d 944, 945 n.1 (11th Cir. 1992); see also 11th Cir. R. 36, Internal
Operating Procedure 2 (“Under the law of this circuit, published opinions are binding
precedent. The issuance or non-issuance of the mandate does not affect this result.”).

Plaintiffs also attempt to side-step both Eknes-Tucker and Adams v. School Board of
St. Jobns County, 57 F.4th 791 (11th Cir. 2022) (en banc), by saying that this Court never

“assessed the indicia of suspectness inherent in transgender status classifications,” Ans.
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Br. at 30, and so any discussion of transgender status is dicta. There are two problems
with this argument.

First, the statements about transgender status 7of triggering heightened scrutiny
are important aspects of Eknes-Tucker's and Adams’s analyses. 1f this Court had
concluded that transgender status zs a quasi-suspect classification, then the two cases’
analyses would look much different. For Eknes-Tucker in particular, intermediary
scrutiny—and not rational-basis review—would have been applied by the panel. The
discussion of transgender status is thus more than mere dicta.

Second, for Plaintiffs to make a showing that transgender individuals are a
suspect class, they must do more than recite mere platitudes and reference internet
publications. E.g, Ans. Br. at 29-32. The record on appeal is what matters. That record
fails to establish that transgender individuals are a quasi-suspect class. Plaintiffs offered
no evidence of a history of discrimination or prejudice. The record shows only that
transgender status is mutable; gender identity is fluid, after all, according to Plaintiffs’
expert. Tr.165:18-23 (Dr. Karasic). And there’s no evidence that transgender individuals
can’t protect themselves through the political process—no evidence that they are a
discrete and insular minority in need of greater constitutional protections.

Plaintiffs’ core argument then boils down to this: heightened scrutiny applies “[1]f
one must know the sex of a person to know whether or how a provision applies.”
Doc.246 at 30. But it’s not the sex of the person (or even that person’s transgender

status) that matters for purposes of the Florida rule or bill. It’s the diagnosis and only
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the diagnosis. A person needs a diagnosis before obtaining any prescription. If a person
has a diagnosis of gender dysphoria, then Medicaid reimbursement is unavailable for
puberty blockers or cross-sex hormone prescriptions to treat the person’s gender
dysphoria. The appropriateness of such a line is subject to rational basis review because,
as Dobbs v. Jackson Women’s Health Organization held, “[tthe regulation of a medical
procedure” “does not trigger heightened constitutional scrutiny,” 142 S. Ct. 2228, 2245-
46 (2022), and “must be sustained if there is a rational basis on which the legislature
could have thought that it would serve legitimate state interests,” zd. at 2284.

C. Plaintiffs can’t prove discriminatory intent.

With questions settled about whoese discriminatory intent matters and what level of
scrutiny applies, the relevant question then is whether Plaintiffs have established the
necessary intent through the _Ar/ington Heights framework. They have not.

It bears emphasis that the district court didn’t perform an _Arkington Heights
analysis either. The district court limited its intentional discrimination analysis to the
tollowing three paragraphs:

Dissuading a person from conforming to the person’s gender
identity rather than to the person’s natal sex is not a legitimate state
interest. The defendants apparently acknowledge this. But the State’s
disapproval of transgender status—of a person’s gender identity when it
does not match the person’s natal sex—was a substantial motivating factor
in enactment of the challenged rule and statute.

Discouraging individuals from pursuing their gender identities,
when different from their natal sex, was also a substantial motivating
factor. In a “fact sheet,” the Florida Department of Health asserted social

6
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transitioning, which involves no medical intervention at all, should not be
a treatment option for children or adolescents. Nothing could have
motivated this remarkable intrusion into parental prerogatives other than
opposition to transgender status itself.

State action motivated by purposeful discrimination, even if
otherwise lawful, violates the Equal Protection Clause. The rule and
statute at issue were motivated in substantial part by the plainly illegitimate
purposes of disapproving transgender status and discouraging individuals
from pursuing their honest gender identities. This was purposeful
discrimination against transgenders.

Doc.246 at 37-38 (citations and footnotes omitted). That’s it. No discussion of
procedural and substantive departures. No discussion of regulatory or legislative history.
Not even a discussion of the presumption of good faith. Just a document from one State
agency—not even a defendant or actor in this case—being used to impute bad intent on
a different agency, members of the lower legislative chamber, members of the upper
legislative chamber, and the chief executive.

Naturally, Plaintiffs try to supplement the analysis. It doesn’t work.

Presumption of Good Faith. Plaintiffs never address the presumption of good
faith in their answer brief. The point is therefore conceded: the presumption applies,
and it has not been overcome. Se¢ Int. Br. at 26-27.

Impact. Rule 59G-1.050(7) and SB254 concern gender-dysphoria treatments.
While those who suffer from gender dysphoria are transgender, not every transgender
individual has gender dysphoria. Int. Br. at 4. There is also no evidence concerning the

number of people who suffer from gender dysphoria. The impact of the regulation is



USCA11 Case: 23-12155 Document: 102 Date Filed: 01/18/2024 Page: 27 of 43

thus unclear. And even if the impact factor favors Plaintiffs, “impact alone is not
determinative” of intentional discrimination. I7/age of Arlington Heights v. Metro. Hous.
Dev. Corp., 429 U.S. 252, 266 (1977).

Historical Background. Plaintiffs get their facts wrong about the GAPMS and
the rulemaking process at AHCA, and Plaintiffs failed to submit any evidence about
SB254’s legislative process. In their answer brief, Plaintiffs reference a “blizzard of anti-
LGBTQ laws,” Ans. Br. at 12-14, 34, as historical context, but none of the laws identified
have ever been found to have been passed with discriminatory intent. This situation is
no different from League of Women 1 oters of Florida v. Florida Secretary of State, where this
Court faulted a lower court for relying on court cases that didn’t involve intentional
discrimination as a basis to conclude that the State has a history of acting with intentional
discrimination. 66 F.4th 905, 923-24 (11th Cir. 2023) (“League”’). That argument didn’t
work in I eagne, and it should not work here.

More specifically, as to the GAPMS-related facts:

e Plaintiffs say that the GAPMS process had a predetermined outcome.
Doc.246 at 9; Ans. Br. at 9-10. Yet they never say why it made sense for
Mr. Brackett to go along with the so-called “predetermined outcome,”
given that he is a protected state civil servant and insulated from political
pressures. Tr.1259:6-16 (Brackett). Nor do they explain why a pre-
determined outcome shows discriminatory intent versus a preference for
one side in an ongoing psychiatric debate, or the State’s belief in the
correctness of the result reached.

e Plaintiffs fault Mr. Brackett for not having a scientific or medical
background, Ans. Br. at 9, yet Plaintiffs fail to demonstrate that their
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preferred “GAPMS guy,” Jeffrey English, has such a scientific and medical
background (he doesn’t). Tr.410:16 — 460:18 (English).

e Plaintiffs fault Mr. Brackett for not reviewing “at least eight well-known
studies” about gender-dysphoria treatments. Ans. Br. at 9. Plaintiffs omit
that, as noted in the State’s initial brief, Mr. Brackett extensively reviewed
the relevant medical literature during his GAPMS-report-drafting process,
Int. Br. at 13-14, including articles from Plaintiffs’ own experts, Tr.1201:6
—1202:12 (Brackett).

e Plaintiffs state that before “this case, AHCA had never used the GAPMS
process to exclude coverage of a previously covered service.” Ans. Br. at
8. This is an odd claim. Plaintiffs seem to suggest that AHCA can never
change its mind about a GAPMS-reached decision, even though the
medical field is constantly changing. Int. Br. at 8-9. If the State, as a
hypothetical, approved of lobotomies in a 1920s GAPMS process,
Plaintiffs would require the State to continue paying for those treatments.
That can’t be right.

e Plaintiffs argue that GAPMS reports only “cover|| a single treatment,”
relying on neither a policy, regulation, nor statute, but instead on their
preferred “GAPMS guy,” Mr. English, the spurned ex-employee with
plagiarism issues. Ans. Br. at 8; Tr.1217:12 — 1218:4 (Mzr. Brackett: “I had
tound that” Mr. English “plagiarized parts” of a non-gender-dysphoria
report.).

e Plaintiffs claim that AHCA never hired experts to assist with a GAPMS
report. Ans. Br. 9. But they fail to acknowledge that AHCA hires experts
for other agency activities, as the State noted in its initial brief. Int. Br. at
13-14. Moreover, Plaintiffs can’t simultaneously fault Mr. Brackett for not
having a scientific or medical background while faulting AHCA for hiring
experts to assist with the GAPMS report he wrote.

e Plaintiffs contend that GAPMS experts oppose gender-dysphoria
treatments. Ans. Br. at 10. Yet Plaintiffs introduced below no evidence
suggesting that the most important GAPMS expert, Dr. Brignardello-
Petersen, who conducted a systematic review of gender-dysphoria-
treatment research, personally opposes such treatments. Int. Br. at 14. Nor
do they explain why the other GAPMS expert authors’ opposition shows
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discriminatory intent as opposed to a belief that gender-dysphoria
treatments do more harm than good.

Plaintiffs’ factual characterizations of the legislative process for SB254 are weaker
still. As an initial matter, these so-called facts were never presented to the district court.
They are new. They are also extra-record. So they should be rejected for these reasons

alone. But the new facts on appeal still don’t support Plaintiffs. Consider:

e Plaintiffs state that “[t|hroughout the hearings on SB254, legislators relied
heavily on the GAPMS Report.” Ans. Br. at 12. This is an incomplete and
inaccurate statement. Again, Plaintiffs submitted no legislative transcripts
of the SB254 hearings to the district court, so Plaintiffs have no
evidentiary basis to make this statement. The only evidence they marshal
(in their appellate brief) are four (extra-record) legislative documents. Ans.
Br. at 12. But the GAPMS report isn’t even heavily relied upon in those
documents: each document contains over eighty footnotes, and the
GAPMS report occupies only a single footnote in each document and a
handful of sentences in the above-the-line text. More to the point,
Plaintiffs fail to demonstrate that any legislator read any one of these
documents, read (or even was aware of) the GAPMS report, and voted
tor SB254 becanse of the GAPMS report. And even if legislators relied on
the GAPMS report, there’s no evidence that they believed the report was
motivated by discriminatory intent.

e Plaintiffs state that “[w]hen the House heard testimony, only doctors
opposed to medical care were permitted to testify.” Ans. Br. at 12. This is
talse. Plaintiffs provide only one piece of (extra-record) evidence to
support this conclusion, a weblink of a single Florida House hearing. Ans.
Br. at 12. Never mind this hearing wasn’t even for SB254, and that the
Florida House committee chairman, Representative Fine, introduced «
different gender-dysphoria bill, HB1421, with notably different provisions.
Putting this aside, Plaintiffs own link shows that their claim is wrong. At
marker 44:13, Representative Fine explains that he invited a Florida doctor
who performs gender-dysphoria surgeries; the doctor was “permitted to
testify”” but declined to do so.

10
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e Plaintiffs assert that the “legislature refused to hear testimony from any
transgender people, parents of transgender adolescents, or providers of
gender-affirming care.” Ans. Br. at 12. Again, the sole piece of (extra-
record) evidence is the non-SB254 Florida House hearing. Plaintiffs don’t

even identify a single SB254 hearing (there were several), where members
of the public—individuals both for and against SB254—provided public

comment.

To be clear, various provisions of SB254 are the subject of a separate challenge
before the district court. See Doe v. Ladapo, 4:23-cv-114 (N.D. Fla. 2023). Trial in that
case ended in December 2023. And, in that case, the court has before it a complete set
of legislative transcripts, among other things, to purportedly support the Doe Plaintiffs’
claim for intentional discrimination. No such evidence was provided in Dekker.

Sequence of Events, Departures. Again, as the State explains above, Plaintiffs
get their facts wrong as to the GAPMS process, the rulemaking process, and the
legislative process. These factors don’t favor Plaintiffs. They shouldn’t, given that this
Court, to propetly engage with these factors, should have the whole legislative record
before it, not just (purported) snippets of the legislative record that Plaintiffs present for
the first time on appeal in an attempt to make arguments they didn’t make below.
Significantly, at no point in their narrative do Plaintiffs point to an instance of a Florida
agency or elected official taking an action that they did not have the power to take. This
begs the question of how one could depart from substantive or procedural requirements

when every action complied with applicable substantive and procedural requirements.

11
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Policymaker Statements. For this factor, Plaintiffs rely on, at most, statements
trom four Florida House members and a non-record quotation (Plaintiffs cite their trial
brief, not an exhibit) from the Governor. Ans. Br. at 36-37. Three legislators don’t make
a quorum in either chamber, and the motives of one or a handful of legislators can’t be
imputed on the members of one legislative body or separate State entities. Bruovich, 141
S. Ct. at 2349-50; Greater Birmingham Ministries v. Sec’y of Ala., 992 F.3d 1299, 1324 (11th
Cir. 2021) (“GBM”); League, 66 F.4th at 932. The State can point to statements of its own
and has done so before the trial court in Doe v. Ladapo. Doc.190 at 22, 4:23-cv-114 (N.D.
Fla. Nov. 6, 2023) (collecting statements from the SB254 legislative record). Suffice to
say, this factor doesn’t favor Plaintiffs.

Foreseeability, Knowledge. Plaintiffs can’t prevail on this factor as to SB254,
simply because Plaintiffs don’t have a record to base this conclusion on. Plaintiffs can’t
argue that legislators knew of potential impacts without submitting @/ the documents
and statements and evidence the legislators could have used to base that knowledge on.
Again, this remains an issue in a separate case before the district court where trial recently
concluded and where the court had a more fulsome record.

Alternatives. As alternatives to Florida’s laws, Plaintiffs suggest that the State
should have adopted their preferred policies, like requiring compliance with WPATH’s
standards of care. Ans. Br. at 38. But the State does not need to adopt Plaintiffs’
preferred policies, especially when low-quality evidence supports those policies. GBM,

992 F.3d at 1327; Leagne, 66 F.4th at 940-41. Plaintiffs also omit any mention of
12
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Representative Fine’s HB1421, which was also circulating around the Florida
Legislature. In relevant part, while HB1421 barred public and private insurance from
covering gender-dysphoria treatments, SB254 only addresses public insurance. See § 6,
Fla. House Bill 1421 (2023). This shows that SB254 was, for Plaintiffs, the better option.

The Laws Would Have Been Passed Regardless. Even if there was a
discriminatory motive behind the challenged rule and bill (which there wasn’t), they
would have been passed regardless. Puberty blockers and cross-sex hormones, as
gender-dysphoria treatments, carry risks for permanent, negative health consequences.
Int. Br. at 3-9. The studies that support these treatments are backed by limited, low-
quality evidence. Int. Br. at 3-9. Other countries are turning away from these treatment
options and are urging caution. Int. Br. at 3-9. All of this is beyond dispute. And under
these circumstances, the State may and should act to protect its citizens. The challenged
laws would thus have been passed regardless of any discriminatory motive.

In sum, Plaintiffs don’t have the facts or law to support their intentional-
discrimination arguments for either Florida’s executive or its legislative branch.

D.  Plaintiffs can’t overcome rational-basis review.

Nor can Plaintiffs overcome the rational bases offered by the State and already
accepted by this Court. It was error for the district court to conclude otherwise.

In Eknes-Tucker, this Court held that a State could reasonably decide to regulate
gender-dysphoria treatments given the risks involved. 80 F.4th at 1225. But, in this case,

the district court rejected the same justification, saying “[t|hat there are risks of the kind
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presented here is not a rational basis for denying patients the option to choose this
treatment.” Doc.246 at 43.

In Eknes-Tucker, this Court explained that a State could rationally decide to align
itself with European countries that are scaling back their gender-dysphoria positions.
80 F.4th at 1225. After all, it’s uncontroverted that “several European countries have
restricted treating minors with transitioning medications due to growing concern about
the medications’ risks.” Id. But, in this case, the district court held that to be an
unreasonable rationale. Doc.246 at 45-46 (rejecting Florida’s argument that it’s joining
the international consensus: the “assertion is false. And no matter how many times the
defendants say it, it will still be false”).

In Eknes-Tucker, this Court said that a State could rationally decide to put
guardrails on gender-dysphoria treatments because patients might not be informed
about the risks and consequences involved. 80 F.4th at 1225. More specifically, this
Court said that “there is at least rational speculation that some families will not fully
appreciate those risks and that some minors experiencing gender dysphoria ultimately
will desist and identify with their biological sex.” Id. But, in this case, the district court
disagreed, Doc.246 at 41-43, even though, in this case, a medical intern—with ten hours

of gender-dysphoria training—approved a plaintiff’s request for a mastectomy.

Tr.675:25 — 678:18 (Dekker).

14
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The district court therefore erred. It should have concluded that the State’s
justifications for the challenged laws are rational, reasonable, and therefore
constitutional. Int. Br. at 35-36.

E. Plaintiffs shouldn’t get a mulligan on intent.

The United States seemingly recognizes that Plaintiffs fall short of making their
intentional discrimination claims when it asks for a remand to the district court for
turther factfinding. U.S. Amicus Br. at 28-29. Remand is inappropriate, however. This
case isn’t like Szeele v. National Firearms Act Branch, where this Court remanded a standing
issue to the district court for further factfinding after vacating an order granting a motion
to dismiss. 755 F.2d 1410, 1415 (11th Cir. 1985). Nor is this case like Leagne of Women
Voters of Florida v. Florida Secretary of State, where this Court remanded an issue to the
district court after the district court “declined to reach” the issue at the conclusion of
trial. 66 F.4th at 921-22. Here, there was a trial on the intentional-discrimination issue
and the district court specifically ruled on the issue. Doc.246 at 37-38.

A remand now would simply reward Plaintiffs for their failed trial strategy.
Plaintiffs pursued this case under the assumption that heightened scrutiny applies. They
spent their time in discovery pursuing avenues that ultimately did not bear fruit. They
chose to go forward with trial after SB254 became law rather than seeking a continuance,
seeking limited but expedited discovery, or even taking a few days to submit the
legislative transcripts to the district court. And they chose to argue that AHCA’s

intentions and actions could be imputed onto the Florida Legislature. A remand for
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turther factfinding would serve only as a bailout for Plaintiffs’ poor choices and provide
them with two bites at the apple. That’s inappropriate.

The district court’s final judgment should rise or fall on the facts introduced at
trial and the legal arguments available to the parties. The facts and the legal arguments
make this much clear: Eknes-Tucker defeats Plaintiffs’ sex-based and transgender-based
equal-protection claims. Although they assert an intentional-discrimination claim against
Rule 59G-1.050(7) and SB254, Plaintiffs submitted no Ar/ington Heights evidence before
the district court against SB254. Plaintiffs’ sex-based and transgender-based equal-
protection claims, as well as their intentional-discrimination claim, therefore fail. They
can’t present new Arkngton Heights evidence post-trial and post-final judgment and
engage in an Arlington Heights analysis dependent on that new evidence on appeal.

II. The Affordable Care Act claim fails as well.

Plaintiffs’ argument under Section 1557 of the Affordable Care Act fares no
better. The argument depends on “sex” playing “an unmistakable and impermissible role
in the decision to deny Medicaid coverage.” Ans. Br. at 52; see also U.S. Amicus Br. at 26.
As the State explains above and in its initial brief, that just isn’t the case. Florida’s laws
apply equally to biological males and biological females, and therefore the laws cannot
and do not discriminate based on sex. Int. Br. at 36; Eknes-Tucker, 80 F.4th at 1227-28.
Both males and females are barred from receiving puberty blockers, and both sexes are

barred from receiving cross-sex hormones.
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In addition, this Court held in _Adams that an assessment of sex-based
discrimination depends on biological sex, not gender identity. 57 F.4th at 807-11. Sex
discrimination under Title IX also does not sweep in transgender status. 1.

Again, in this instance, the critical distinction turns not on sex or transgender
status. It’s the medical diagnosis that matters. The rule and statute are triggered oz/y when
someone’s been diagnosed with gender dysphoria.

III. 'The Medicaid Act defers to the State’s choices.

For the Medicaid Act claim, the United States gets it right when it says that Rush
v. Parbam, 625 F.2d 1150 (5th Cir. 1980), “provides the correct framework for both
Medicaid claims here”—the EPSDT and comparability claims—“because the core issue
is whether Florida reasonably determined that the care at issue is experimental for
transgender people of all ages.” U.S. Amicus Br. at 16 n.6. The State’s determination—
that puberty blockers and cross-sex hormones are experimental and aren’t medically
necessary to treat gender dysphoria—is reasonable. Such treatments are supported by
unreliable, low-quality evidence from biased organizations, and other jurisdictions are
moving away from these treatments. Plaintiffs may disagree with the extent of the
medical debate over these treatments, but they must concede that there is a debate. The
State therefore can reasonably pick a side in that debate and take the steps it believes are
appropriate. See Gibson v. Collier, 920 F.3d 212, 221 (5th Cir. 2019) (“|TThe WPATH

Standards of Care reflect not consensus, but merely one side in a sharply contested
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medical debate over sex reassignment surgery.”); Kosilek v. Spencer, 774 F.3d 63, 90 (Ist
Cir. 2014) (en banc).

To get around this position, Plaintiffs take several leaps of logic. Although this
Court has already held that gender-dysphoria regulations are reasonable under rational-
basis review, Plaintiffs argue that such regulations are somehow unreasonable under
Rush. Ans. Br. at 43 n.26. This makes no sense. Especially so when Plaintiffs’ yardstick
for reasonableness is WPATH’s standards of care and the Endocrine Society’s
guidelines. Neither the Fourteenth Amendment, nor Rush and the Medicaid Act
outsources medical policymaking away from the State and to private organizations. Cf.
U.S. Amicus Br. at 15 (arguing that “while Congress ‘could have conferred the “final
arbiter” role to the state, it did not™).

Plaintiffs then argue that, for comparability purposes, States must cover drugs
when they are prescribed for a “medically accepted indication,” and medically accepted
indications are supported by at least one compendium referenced in the Medicaid Act.
Ans. Br. 57-59. A listed compendium is DRUGDEX, say Plaintifts, and DRUGDEX
lists cross-sex hormones as treatment options for gender dysphoria. Ans. Br. at 57-59.

This argument ignores other provisions of the Medicaid Act and the opportunity
that the State has to exclude treatments. More specifically, § 13961-8 of the Act allows
the State to “exclude[]” or “otherwise restrict[]” drugs that the State determines are
“used for cosmetic purposes.” 42 U.S.C. § 1396r-8(d)(1)(B)(it) & (d)(2)(C). The State has

determined that puberty blockers and cross-sex hormones, when used to treat gender
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dysphoria, are for cosmetic purposes—they don’t work to resolve the psychiatric
diagnosis at issue. DX6 at 39.

The testimony of Dr. Antommaria, Plaintiffs” expert, supports the reasonableness
of the State’s § 1396r-8 determination. He testified that for treatments backed by low-
quality or very-low-quality evidence, there’s limited or little confidence that the
treatments will produce an intended result. Tr.346:4-14, 396:21 — 397:10. Because such
evidence undergirds puberty blockers and cross-sex hormones as gender-dysphoria
treatments, there’s limited or little confidence that these treatments will alleviate
individuals’ gender dysphoria. What’s left are merely cosmetic changes in patients—
more muscles, hair growth, feminized appearance, as examples. Plaintiffs may disagree
with the State’s determination under § 13961-8, but it is reasonable. DXG6 at 39.

In addition, Plaintiffs can’t use 42 U.S.C. § 1983 to challenge the determination.
That’s because § 1396r-8 doesn’t contain “rights-creating” language. Gonzaga Unip. ».
Doe, 536 U.S. 273, 287 (2002). The relevant statutory text doesn’t even include the words
“right” or “rights” at all. See Health & Hosp. Corp. v. Talevski, 143 S. Ct. 1444, 1457 (2023).
Instead, § 1396r-8 takes more of an aggregate focus on drug regulations. Gonzgaga, 536
U.S. at 288.

Ultimately, it’s the Secretary of Health and Human Services who acts to ensure
Medicaid Act compliance: if State plans fall short of Medicaid’s requirements after
accepting funds, 42 U.S.C. § 139064, then the HHS Secretary “in his discretion” can “limit

payments” to unaffected categories of a Medicaid plan until he is “satisfied” that the
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State has come back into compliance, 42 U.S.C. § 1396¢. Notably, HHS has taken no
action to defund the State’s Medicaid program based on the conduct at issue here. And
§ 13961-8 doesn’t suggest that Plaintiffs can step into this void. In fact, the exhibit that
Plaintiffs reference in this discussion, PX63, comes from the federal government and
reminds States to comply with the Medicaid Act.
IV. Plaintiffs’ amicus briefs don’t move the needle.

Finally, the amicus briefs in support of Plaintiffs change nothing. The brief from
States like California, which supports Plaintiffs, considered together with the brief
submitted from States like Alabama, which supports Florida, shows that the underlying
dispute in this case is a medical-policy dispute. There are two sides to it. As Chief Judge
Sutton recognized, “elected representatives” should make the “precise cost-benefit
decisions” on this issue, and both sides’ decisions shouldn’t “trigger any reasons for
skeptical review.” L.W. v. Skrmetti, 73 F.4th 408, 421-22 (6th Cir. 2023). Plaintiffs here,
however, seek to shut down one side of that dispute through litigation. That’s not right:
this issue should be resolved in State legislatures and within State medical agencies, not
tederal courtrooms.

The TransSocial amicus brief provides this Court with unauthenticated, extra-
record, hearsay evidence about purported actions by policymakers. The evidence is
unpersuasive, given its cherrypicked nature and its failure to identify any case declaring

any legislative bills to have been motivated by intentional discrimination. Like Plaintiffs,
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TransSocial can’t point to (purported) parts of the record without submitting the full
record for review.

The briefs from Hussein Abdul-Latif, the Trevor Project, Elliot Page, the Florida
Policy Institute, and Biomedical Ethics try to supplement the record with (hearsay)
medical studies and reports. The Hussein Abdul-Latif amicus brief, in particular, goes
so far as to provide this Court with effectively a supplemental appendix, listing “twenty
studies finding benefits of transitioning medications in transgender patients.” Abdul-
Latif Amicus Br. at e-page 52-54. Little good it does them. Take any study in the list—
Psychological Support, Puberty Suppression, and Psychosocial Functioning in Adolescents with Gender
Dysphoria, for example. That study admitted that “there are limited longitudinal studies
on puberty suppression outcome in GD [gender dysphoria]. Also, studies on the effects
of psychological support on its own on GD adolescents’ well-being have not been
reported.” 2015 J. Sex. Med. 2206 (Nov. 9, 2015). The State agrees.

Finally, the amicus brief from the American Academy of Pediatrics, WPATH, the
Endocrine Society, and others is particularly ironic, because the State served them with
discovery in this case, and the organizations fought that discovery all the way to the D.C.
Circuit Court of Appeals. Iz re Subpoenas Served on AAP, 23-mc-00004 (D.D.C. 2023); 23-
7025 (D.C. Cir. 2023). These organizations provide but one perspective—one that’s
increasingly at odds with the conclusions reached overseas and in the various States now
grappling with the issue.

In short, none of the briefs assist Plaintiffs.
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CONCLUSION
For these reasons, this Court should reverse the district court’s final judgment.
Plaintiffs can’t prove discriminatory intent. They can’t overcome the rational-basis
standard. Their Affordable Care Act claim fails. Their Medicaid Act claims fail, too,

because the State’s choices are reasonable.
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